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P 1 air1 t i ffs, 

- agaiiixt - 

SYNDICATED PKOPERTIES ASSOCIATES, INC., 
MONTGOMERY TKADING CO. and 8“’AVENUE 
GOURMET & GROCERY, INC‘., 

Index No. 
109468/04 

Mot. Seq. 
o c) LI 

I 

Decision After 

sustained W ~ C I I  Plaintiff Loiiis Kossi (“Rossi”) fell down a Ilight of stairs lcaciirig to 
the basement ofthe premises or933 Eighth Avenue (“the building”), New York, Ncw 
York on November I 1 , 200 I .  Kossi wax a Firc Marshal with the New York City Fire 
Department (“FDNY”). On Noveinher 1 1 , 200 1 , the FDNY rcsponded to a fire at the 
building. While Rossi was present at the sccnc 10 assist in tho investigation into tlie 
caiisc of tlic fire, he fell down the stairs Icading to the basement of the building whcn 
the piece of wood at the top of the stairs broke. 

A trial ofttiis matter was held before this Court honi June 8, 2009 until June 
22, 2000 or1 the issue of‘ liability only, wherein the jury rendered a verdict iiiiding 
defendant Montgomery ‘Trading c‘o. (“Montgomery”) negligent in failing to mainlain 
tho building, and that Monlgoiiicry’s riogligeiice was a substantial factor 111 causing 
Rossi to fall down the stairs. The jury fiirtlicr Coiind that, wliilc Defendant 
Consolidated Edisoii’s (“Con Ed”) ncgligence was a substantial factor i n  causing the 
fire at the building, Con Ed’s negligcncc was not a substantial Factor in ctiusiiig 
Rossi’s fall clown llic flight of stairs. The -jury found no negligence on the part of 
Rossi. 
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Montgoriicry ~ i o w  moves pursuant to CPLR $4404 to set aside the vcrdict 
against it, claiiiiitig that there cxisted insufficient evidence to support the jury’s 
verdict. Spccillcally, Montgoriicry claims that Plaintiffs failed to establish tliat 
Montgcmicry had cithcr actual or constructive iioticc of tlie defective piece of  wood 
at the top of the stairs. Montgomery also asserts that testimony as to the fact that  
Montgomery was insured unfairly prej udiccd Moritgomcry, also warranting an ordcr 
setting aside the vci-dict. Plaintiff submits an affirmation in support of its motion, a s  
wcll as a mmorancimi of law in support. Annexed to the aft’innation as exhibits are 
Plaintiffs’ complaint and portions ol‘the trial transcript. 

Plaiiitiffs have suhtnitted an affji-iiiatioti in  opposition with a color pliotogi~aph 
of tlie accident location annexed n.s an exhibit. Moiitgomcry has rusponcied with ~t 

reply af‘fjrmation, with additional portions of the trial transcript annexed as an exhibit. 

CPLK 4404( a)  states, in relevalit part: 

Af‘tcr a trial ora ca~ise  of action or issue triable of right by a jury, upon 
the motion of any party or on its own initiative, the court may sct aside 
a verdict 01- any judgment cntcrcd thereon, and dir-cct that judgnicnt be 
entered in favor of a party entitled to judgnicrit as a matter of law or i t  
may order a new trial . . . where the verdict is contrary to the weight of 
the cvidcncc . . . 

. 

Thc First Dcpartiiicnt has obscrved. that “[a] trial court is empowered Liridcr 
CPLR 4404(a) to set aside a jury verdict and grant judgnient in favor of the losing 
party where i t  dctcriiiincs that thcrc is no valid line of rcasoning and permissible 
in f‘crcnccs that could possibly lead ;t rational person to the conclusion reachcd” (Chtiill 
v. Triborwi.(glz BridgL> & ?‘wiriL>f Auth., 3 1 A.D.3d 347, 349 11 st 1.Icpt. 20061) (citations 
o iii it t ed ) . 

It is well settled that a property owner is liable to those who are injiired ciuc to 
a defect on the property if the owner either caused or created or l i d  actiial or 
constructive notice ol‘thc dcl‘cct (see G‘orilou v. AiTiericun A41i.s~~ii1~1 ~ ~ ~ N ~ ~ t z i t . ~ ~ l ~ I i . ~ [ ( ~ i ~ ) ,  
67,  N.Y.2d 836, 837 [1986]). In order For tlic ow~icr  to have constructive notice o f a  
dcl’cct, the defcct ‘hiiist be visible and apparent and it miist exist for a sufficient length 
of time prior to the ztccicient to permit dcfcndant’s employees to discovery and remedy 
it” (Huyrs v. R i w - h i d  Hoiis. Co., 40 A.D.3d 500 11 st Dept. 20071) (citiiig C;or~!o/ i) .  
Mere iiotice of a getieral o r  Linrelated problem will not siiffkc; the plaiiitiff must 

[* 3 ]



demonstrate that the owner had notice of the specifyc dcfcct which caused the injury 
(Hu-yes at 500) (citations omitted). Constnictive notice will not be iiiiputcd to a 
property owner whct-c thc dcl‘cct is latent, such that i t  “would not be diswverable wei i  
upon a rcasonabk inspoctioii” ( B M ~ ?  1’. Riippt)rt Il‘oweiv Hoiis. Co., 274 A.D.2d 305,  
308 1 I st  Dcpt. 20001) (citations oinittcd). 

Upon cxaminatioii of the record, tlic court finds that there wits sufficient 
evidence that would allow 3 rational juror to conclude that Montgomery had 
constructive noticc of’ the dcr‘cclivc or dangerous condition of the top oI’ thc stairs 
leading to the bascmcnt. 

hitially, Kossi described the Lire3 as a “makcshift” piece of wood sitiiated at thc 
top oftlie stairs. He explained that il broke as he stepped on it, causing hini to fall 
hcad-fjrst down thc flight of stairs. The evidencc adduccd, including testimony 
elicited f?oni building superintendelit Zenon Wicyzorek and Plaintif‘Vb expert witness, 
safety expert Howard L. Edelson, support Kossi’s description, and perinit a rational 
tricr of fact to concludc that the step was i i i  a defcctive and or dangerous condition, 
whidi was visible and apparent, such that i t  should have bccn discovcred upon a 
reasonable inspectioii. Wieyzoi-ek tcstiticd during the trial that “the condition of the 
steps, anything could, you know, shakes or little scratch like squeaky ....” (Trial 
Transcript at I 12: 15-19). I t  was also established that thc stairs wcrc 75 lo 100 years 
old (id. at 92). I n  addition, Edelsoti testiticd that, among othcr ways ofdiscovering thc 
defect at the top oftlie stairs, the dcl‘cl “would have been fouIid by simple inspection, 
a visual inspcction,” and that i t  was apparent that the pan below the piece of wood 
which broke under Rossi’s foot was hollow, and coiild have - indeed, should have - 
bccn fillcd with concrete ( sec .  id. at 759:6- 10, 760: 16-22). Additionally, photogi-aphs 
of the area werc admitted into cvidcncc during the course of the trial. 

. 

The testimony and cvidcncc adduced before the jury establishes a valid line of 
reasoning From which the jury coiilci find negligence on the part of Montgomery, and 
Plaintiffs are entitled to the presumption that the jury did in fact follow that line of 
reasoning (.SCL! Goldstt.iri v. Sriyiici-, 3 A.D.3d 332, 333 [ 1st Dcpt. 20041) (cBiti,igKiibiri 
v. P‘~7co/wr’o 14 1 A.D.2d 525,-526 [2nd Dept. lSSr(]). As it caiiiiot be said that it was 
“uttcrly ir-rational” for the jury to find as it did based upon all of the evidence 
prcsentcd, the court iiiay not concludc that tlic vcrdict is not supportcd by thc cvidcncc 
as a illattcr 01. law ( X P P  Colicrri 1). Halliiini-k C‘cuds, liic., 45 N.Y .2d 493, 499 [1978]), 
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Montgomery’s motion on the gi-ounds of references made to insiirancc coverage 
diiring the trial are denied for the same rcasons that this Court stated or1 the rccord 
during the trial when it  denied Montgomery’s motion for a inistrial. To reiterate, that 
the parties were iiisiii-ed was no secret to the jiiry, sincc the allocation 01’ fault as 
betweeii insurers was one issue bci‘orc the jury and was nientioncd as early as opcninz 
statements, when the partics inti-oduced their claims. Additionally, tlic jury  decided 
liability orily, and the premise that a jury would award grcatcr damages wticrc there 
was insurance i s  moot. The matters tried before this jiiry wcrc consolidated solcly for 
thc liability trial. Tt was known at the o~ i t sc t  that a separate trial bcfore a new *jury 
would take place at a later date to determine the liossi daiiiages in thc cvent Rossi 
pi-evailcd at the liability stage. 

Wherefore i t  is hereby 

ORDEKET) that Montgomery’s niotjon to set aside tlie verdict is dcriicd in its 
erit i rely, 

This constitutes the decision and ordcr of tlie court. All other r-elict’rcquesteci 
is dcnicd. 

DATED: Scptcmbcr 22,2009 
EILEEN A. KAKOWEK, J.S.C. 

./ 
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