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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ALFRED LAROSA, LYNN GROSSMAN and 
STEPHEN J. SAFT, ESQ., as co-executors of thc 
cstate 01‘ THOMAS ELM EZZI, individually, and 
on behalf of Vito, Ltd., 

Plu in t@, Iiidcx No. 600742/07 

DECISION AND ORDER 
-against- 

AVIGAIL ARBUSMAN, DAN AREIUSMAN, TALI 
ARBUSMAN, HERZFELD & RUBIN, P.C., and 
JEWELS BY VlG1, LTD., 

In this Decision and Order, Motion Sequeiicc 005, 006, and 009 are consolidatcd lor 

disposition. In  Molioii Scquencc 005, defcndani Tali Arbusman (“Tali”)’ inovcs, pursuanl to 

CPLR 5 603, for a separatc trial plaintiffs Alfrcd LaRosa, Lyim Grossinan, and Stephen .I. Sak, 

Esq.’ (“Plaintiffs”) claims for fraud in tlie inducement (second came of action), fraudulent 

coriccalnicnt (firth cause of action), constructive fraud (sixth cause of action), negligcnt 

misrcpreseritahn (seventh cause of action), and material iiiisreprescntaiion (cighth cause of 

action) as alleged against her and brought on behalf of the estatc oIThonias Elmeui  

(“Elniczzi”). In Motion Sequcnce 006, Tali movcs, pursuant to CPLR 5 32 12, for partial 

Due to tlie siniilaritics in the parties’ iiaiiics, parties are refcrcnced by lhcir first I 

naiiics. 
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suimiiary judgiiieiit dismissing the Plaintiffs’ five fraud rclatcd clainis asserted against hcr. In 

Motion Sequence 009, Plaintifk niove, pursuant to 22 NYCRR 130.1-1, for an award of 

sanctions for fecs and costs incurred in connection to dekndants Avigail Arbusman (“Avigai I”), 

Dan Arbusman (“Dan”), and Jcwcls by Viggi Ltd.’s (“JBV”) filing o r  an allegedly frivolous 

iiiotioii for partial sunmiary judgment, which was subsequently withdrawn after rcccipt of 

PlaintiPfs’ opposition papers. 

BACKGROUND 

Rclcvant factual and legal background coiiceniing this matter is set forth in this Court’s 

Order and Decision entered on October 24, 2007, dismissing certain claims asserted agaiiist Tali 

and Hcrzfcld and Rubin, LLP (“Herzfeld & Rubin”), and Order and Decision eiitcrcd on March 

1 6, 2009, granting plaintiffs partial summary judgment on its conversion claim against 

defendants Avigail, Dan, and JBV (LaRosa, et al. v Arbusmun, et al., Index No 600742/2007, 

Sup Ct NY County 2007). Further discussion 011 thc factual background is available lroni this 

Court’s Dccision aiid Order cntered on February 8, 2007 in the related action off Mutter of’ 

LaRosa, cl al., (Indcx No 1 1565 1/2006, Sup Ct, N Y  County 2007). Therefore, familiarity with 

the background will be presunicd and will not bc rcpcated hcrcin. 

DISCUSSION 

Tali ’k Motions+for Sunimary Judgment and Severance 

“The proponent of a summary judgment motion ‘must niakc a prima facie showing of‘ 

enlillemeiii to j udgnient as a matter of law, tendering sufficient evidcncc to dcnionstrate the 

abscncc of any niatcrial issucs of fact”’ (St. Claire v Empire Gen. Cnntr. & Piiinting I ’ o , ~ . ,  33 

A.D.3d 61 1 [2d Dept 20061, quuting Afmrez 17 Prosperl f o s p . ,  68 NY2d 320, 324 [ 19861). 
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“Once thc movant has dcrnonstrated a prima facic showing of cntitlcnicnt to judgment, the 

burden shifts lo the party opposing the motion to produce evidentiary proof in adrnissiblc forni 

sufficicnt to cstablish tlic existence of niatcrial issucs of fact which require a trial 01 the action” 

(St. Claire, 33 AD3d at 6 1 I [citations omittcd]). “Mere conclusions, expressions or  hope, 

allegations or assertions are insufficient to raise a triable issue of fact (Pluntamura v Penske 

Truck Leasing, 246 AD2d 347, 348 [ 1 st Dept 19981, citing Zzrckernzan v City uf New York, 49 

NY2d 557, 562 [ 19801). 

The partics’ compcting contcntions arc vicwcd in thc “light most favorable” lo the 

nonmovant (Branham v Loews Urplzeum Cinenzas, Itic., 8 NY3d 93 I ,  932 [2007]). Additionally, 

the credibility of the parties “is not an appropriate consideration €or thc court” (C‘ochrane v 

Owens-CorningI;ihcrglns Corp., 219 AD2d 557, 559 [lst Dept 19951; see also Glick v Dol l~ck ,  

117~. v Tri-Pac Export Coiy., 22 NY2d 439,441 [1968] [“The court may not weigh the credibility 

of the a € h i l s  011 a motion lor sumniary judgment unless i t  clearly appcars that thc issues are not 

genuine, but feigned”]). 

Thc clcnicnts for a causc of action for fraud and fraudulcnt inducement include a 

“misrepresentation or a material omission of fact which was false and known to be false by 

deleiidant, made for the purpose of inducing thc othcr party to rely upon it, justifiable reliance or  

the other party on thc misrcprescntation or material omission, and injury” (Lanza Holding Co. v 

Smith Burnq  Inch., 88 NY2d 4 13, 42 1 [ 19961; see also National Union Fire Ins. Con 1) Worlqy, 

257 AD2d 228, 233 [ 1st Dcpt 19991, citing Cliuniiel Muster Corp. 1) Alunzinium Ltd. Sales, 4 

NY2d 403 [ 19581). “[TJhe person making the representations must be, or acting on bchalf of, thc 

othcr party to the contract” (id., citing Federal Ins. Co. 17 Mullardi, 696 F Supp 875, 884 [SD NY 
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19881). “[Aln omission does not constitute fraud unless tlicrc is a fiduciary relationship between 

the parties” SNS Bunk, N. V. v Cifibank, N . A . ,  7 AD3d 352, 356 [ 1 st Dept 20041). 

A cause of action for fraudulent concealment requires all the clcmcnts lor fraud in 

addition to proving “that the defendant had a duty to disclose material infomiation and that it 

failed to do so” (P.T. Bank Cent. Asia vABNAMROBunkN.V., 301 AD2d 373, 376 [lst  Dcpt 

2003]), riting Wiscovitch Associates, Ltd. v Philip Morris Companies, Innc., I93 AD2d 542 [ I st 

Dcpt 1 9931). Like, fraudulent induccmcnt and fraudulent concealment, to provc ncgligent 

niisrcprcscntation and riiaterial inisreprescntation, a party niust establish reliancc on the alleged 

inisrepresenlatioil or omission (Home Mut. J m ,  Co. v Broadway Bunk & Trust Co., 53 NY2d 

568, 578 [10813; Torrington Indus. v. Southworth-Milton, Inc., 17 AD3d 804, 896 [3d Dept 

ZOOS]). 

Thc issuc of reasonable reliance on an alleged inisreprcscntations is generally “not 

subject to summary disposition” (Brunetti v Musallanz, 1 1 AD3d 280, 28 1 [ I  st Dept 2004), citing 

Swer,sky v Dreyer. & Trauh, 2 19 hD2d 32 I [ 1 st Dept 19961 [issue of fact whcther plaintill 

reasonably relied on allcgcd statemcnts]). However, a non-moving party niust raisc at lease an 

issue of fact as to each element of thcir claims, including justifiable reliance (Global Mins. cB 

Metals Corp. v Holn?e, 35 AD3d 93 [lst Dept 20061). 

In this case, Plaintiffs arc unablc to point to any evidence suggesting that Elmczzi would 

have acted any diffcrcntly if Tali would have infonned him of all the facts of which shc was 

aware. Of course, Plaintills are unablc to do this bccausc thcy are without testiiiiony fioiii tlic 

dcccascd which would havc bccn relevant lo exainiiiation of this issue. Bascd on the facts belore 

the Court now that discovery in this mattcr is complete, Plaintiffs are unable to raisc an issuc of 
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fact as to the reliance element of fraudulent inducement, fraudulent conccalmcnt, iicgligcnt 

misrepresentation, and material inisrepresenlation. As such, those causes of action arc disniisscd 

as pleaded against Tali. 

Under tlie doctrinc of constructive fraud, however, “where a fiduciary relatioiiship cxists 

bctwccii partics, ‘transactions between them are scrutinized with extremc vigilancc, and clear 

cvidcncc is rcquircd that thc transaction was understood, and that there was no fraud, mistakc or 

undue inilueiicc” ( Goidon v RialyLstnker Center & Bikur Clzolim, /tic., 45 NY2d 692, 69s 

[ 1 978]).2 “Wlicrc thosc rclations exist there must be clear proof or the integrity and fairncss of 

thc transaction, or any iiistrument thus obtaincd will bc set aside or held as invalid between the 

parlies” (id., citing Terz Ejjlck 17 Whitbeck, 156 NY 341, 353). 

Therelore, “[tlhe eleiiieiits of a causc of action for constructivc fraud are identical to 

those for fraud “with the crucial exception that the element olscieiiter upon the part of the 

defendant . . . is dropped and is replaced by a requireineiit that tlie plaintiff provc thc cxistence of 

a fiduciary or confidential rclationship’’ (Brown v Lockwood, 76 AD2d 721, 73 1 [2d Dcpt 

19801). “[Wlhere a fiduciary relationship exists between parties, ‘transactions betwccn thcm arc 

scrutinizcd with cxtrcmc vigilance”’ (In re Henderson, 80 NY2d 388, 394 [ 19921 [citations 

omittcd]). 

Plaintiffs’ claiin for constructive fraud against Tali withstands summary disposition and 

is ripe lor trial. Just like the other claims, the alleged tortious conduct does not conccrn any 

2 Nowhere in the Gordon dccision docs that Court ofAppcals imply that its holding 
and discussion on the constructive trust doctrine is liiiiited to incapacitated individuals, as Tali 
suggests. It is clcar from the language of the opinion and thc rcfcrcnce to it by the Second 
Dcpartment in Iriutiilg v Weinbcrger ( 1  60 AD2d 675 [2d Dcpt 1990]), that the Gordon decision 
is directly applicable to the claims in this mattcr. 
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represenlatiom Tali made in allegcdly pcrpctuating any fraud on Elmezzi. Rathcr, the issues 

rclcvant for this motion and for the upcoining trial concern: (1) whcthcr Tali maintained a 

fiduciary relationship with Elniczzi in which she had a duty to infomi; (2) whcther Tali had 

infonnation coiiccrning potcntial fraudulent behavior on the part of hcr parcnts; (3) whethei- Tali 

failcd to disclose niatcrial facts to Elinezzi; and (4) whether Tali was iiitcrcsted in the 

transaction. 

At this point, I’laintifik have raised an issue of fact as to the fiduciary relationship (June 

17, 2009 Affidavit of Stuart Sumnil [“Suimiiit Aff’] Ex 2, Tali Dcposition Transcript [“Tali Tr”] 

at 4&4:23-485:4 [“did you yourself consider yoursclf [sic] Mr. Elmezzi’s attorney‘? . . . 

Somewhat”]). 

Plaintiffs havc also raised an issue ol-ract as to whether Tali was on notice d h e r  parcnts’ 

alleged intcnt to defraud that she should have disclosed such infonnation to Elmezzi (Summit 

Aff Ex 2, Dan Deposition Transcript [“Dan Tr”] at 26123-267: I O ;  272: IO-273:7). Spccifically, 

there is evidence that Dan iiistructcd Tali to incorporate a provision providing that upon the 

death or a shareholder, a surviving sharcholdcr would take the deceased’s shares with a buyout. 

Tali did not include that provision in previous drafts and Tali warncd Dan that plaintiff Stcphcn 

Saft (“Saft”) would objcct to the provision (id.).3 Nonetheless, the disputed language appeared 

in drafts allegedly created by Tali just two days bcfore it was allcgedly executed (id.), 

Furthermore, Dan instructed Tali to stay out of thc ncgotiations and that he didn’t want 

her to say anything about the agreement to Saft (id.). These instructions, and her subsequent 

1 Saft was Elmczzi’s personal representative allegedly respoiisiblc for negotiating 
the shareholders’ agreeinelit on Elmczzi’s bchalf. 
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silcncc, werc arguably in conflict with her Gduciary relationship with Elmczzi, and arguably 

should have put her oii notice to inforni Elmczzi and Saft of possi ble fraudulent conduct or 

bchavior (see Keating. 160 AD2d at 675). It is uiidisputcd that Tali never had aiiy dircct 

communicatioiis with Elniezzi and that shc did not tcll Saft ( I  1 that her parents insistcd that she 

iiiclude laiiguagc in thc sharcholders’ agreement that was directly against Elmezzi’s interest, and 

(2) that she was instructed to stay out of tlic ncgotiations between her parents and hcr clienl, 

Elmezxi. In [act, lhcrc is a factual dispute as io whether she knew thc shareholders’ agrecniciit 

was signed aiid thcn licd to Saft. 

Lastly, Plaintiffs havc raised an issue offact as to Tali’s iiiterest in thc subsequent 

transactions among Elmezzi, Avigail, and Dan (Suniniit Aff Ex 3 [article stating that Tali works 

in the faniily business, including a report of an alleged admission by Dan that Tali “dccidcd to 

joiii the business”]; and that the fact that Tali adinits to bcing a shareholder in Duffy Grccnwich 

LLC, an entity allcgcdly fornicd to purchase real estate in which tlic allcged ‘‘family busincss” 

operales). At trial, Plaintiffs bcar the burden of establishing Tali bencfittcd from the contested 

transactions. At this stage, they have raised an issue of fact as to her involvcnicnt with the 

business aiid relatcd busjncsscs that may benefit from the busiiiess, in addition to her faiiiily ties. 

Tali’s fiduciary obligalioiis to Eliiiezzi bcgan whcri shc agrced to represent Elniczzi and 

,211 tlic sharcholdcrs of Vito, Inc. (“Vito”). The fiduciary relatioiiship tliercforc began prior to all 

the allegedly fraudulcnt transactions involved in this lawsuit -- namely thc signing of the 

sharcholdcrs’ agreement and, as alleged, the subsequent purchascs of jcwelry from Avigail and 

Dan. PlaintiKs’ claim for constructive fraud satisfies the requirement that the rclationship exist 

prior to the transaction, as explaincd in  Emigrant Bunk v UBS Real Elrtate Sec., h c .  (49 AD3d 

7 

[* 8 ]



382, 384-385 [ 1st Dept 200S]), bccause the allcged fraudulent transactions all occurred allel- Tali 

was allegedly retained to represent thc Vito sharcholdcrs. As opposed to the facts of the 

Emigraizt Barzk case which involvcd a contract that both allegcdly defrauded tlie party and 

created the special relatioiiship (id.). 

If Plaintiffs are able to establish all four of thcsc clcnicnts at trial, Tali will then bcai- the 

burden “to demoiistratc that tlic agreement entered into by the partics was not the product 01 

fraud or undue influence” (Kealirzg v Weinberger., 160 AD2d 675 [2d Dept 19901, citing Matter 

oj‘hzrig, 73 AD2d 947 [2d Dept 19801). As the Court or  Appeals stated: 

Whcncvcr . , , thc rclations between the contracting partics appear to be of such a 
character as to render it certain that they do not deal on terms of cquality but thal 
either on tlie oiie side from supcrior knowledge of the matter derived from a 
fiduciary relation, or Prom an ovcrmastcring influence, or on the other Prom 
weakness, dependence, or trust justifiably rcposcd, unfair advantage in a 
transaction is rcndcrcd probable, there tlie burdeii is shifted, the transaction is 
presumed void, and it is incunibcnt upon thc stronger party to show aIfirniativcly 
that no deception was practiced, no undue influence was uscd, and that all was 
fair, opcn, voluntary and well understood. 

(Gordon, 45 NY2d at 698-699). Therefore, Tali will bear the burdeii ofproofon thc issue 

whether the traiisactions were “freely, voluntarily and understandingly made” (id.). This 

includcs all thc agrccmcnts cntered inlo among Elmezzi, Avigail, Dan, and Tali after a iiduciary 

relationship was established betwccn Elmczzi and Tali. 

With respect to the motion for severance, Plaintiffs claim for constructive trust involvcs 

Tali’s silence in the face of conduct by her parents that shc was aware of and allegedly should 

have beeii coiiimunicakd to Elmezzi and Saft. Thus there are conimon factual aiid legal issues 

involved i n  the claims asserted against Tali and her parents. As the Court of Appeals stated: 

Although it is within a trial court’s discretion to grant a severance, this discrction 
should be exercised sparingly. Where complex issues are intertwined, albcit in 
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tcclinically different actions, it would be better not lo fragment trials, but to 
facilitate one coiiiplete and comprehensive hearing and determine all the issucs 
involved between the parties at the same time. Fragmentation increascs litigation 
and places an unnecessary burden on court facilities by requiring two scparatc 
trials instead of one. 

(Shunley v Callanan Industries, Inc., 54 NY2d 52, 57 [ 19811). 

Tali argues that she will suffer prejudice by a jury potentially associating her with any 

wrongdoing by her parents. However, any trial coiiceiiiiiig the constructive fraud claim against 

Tali will involvc cvidcncc of her parents’ conduct. The fhctual and legal issues are loo 

intertwined to justify severing the claims against Tali (Eugeize J .  Busher Co. v Gulbrcwfh-RujJ’in 

Really Co., 16 AD2d 750 [lst Dcpt 19621). 

Pluintgfs ’ Motioti,fkr Sanctions 

Plaintills argue that Dan, Avigail, and JBV’s (collectively the “JBV Dcfcndants”) motion 

for partial summary judgmcnt, served on May 29,2009, was frivolous and they should be 

awarded sanctions i n  thc form of costs associated with opposing the motion. 

Pursuant to 22 NYCRR 8 130-1.1 , “[tlhe court, in its discretion, iiiay award to any party 

or attorney . . . costs in the form of reimbursement for actual expenses reasonably incurred a n d  

reasonable attorney’s fecs, rcsulting from frivolous conduct . . . .” Conduct is considered 

frivolous if: 

(1) it is cornplctcly without mcrit in law and cannot bc supportcd by a rcasonable 
argument. . . ; 

(2) it is undcrtakcn primarily to dclay or prolong the resolution of the litigation, or 
to harass or inaliciously injure another; or 

(3) it asserts material factual statements that are falsc. 

(22 NYCRR 8 130-1.1 [c]). 
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To dcterniine whether conduct is €rivolous, “the court shall considcr, among other issucs, 

the circumstanccs under which the conduct took placc, including tlie tiiiie available for 

invcstigating the legal or factual basis of the conduct, and whether or not the conduct was 

conhued  when its lack of legal €actual basis was apparent or should havc bccn apparcnt, o r  was 

brought to the attention of counsel or the party” (id.). 

Thc JBV Defendants motion for partial sunmiary Judgment concerned approximately 

$1.4 million i n  funds thcy rcccivcd from Elmczzi during the last inontlis ofhis Me. In the 

motion, they explained that the funds were exchanged for certain itcms ofjcwelry. The motion 

papers included invoiccs for those particular itcms of jcwclry. 

Upon rccciving tlie iiiotioii papers, Plaintiilk sent the JBV Defendants a letter dated June 

2,2009, explaining that ccrtain assertions madc in the niotioii were reluted by documents the 

JBV Defendants maintained in [heir possession. For examplc, a particular diamond at issuc in 

the inotion (allegedly valued at approximately $ 1  million) was in k t  still in the possession 01. 

tlie JBV D e h d a n t s ,  who wcrc still attempting to scll it. Plaintilk asserted that this issue of  hct ,  

among others ideiiliiied, disposed of the motion and requcstcd that thc JBV Dcfcndants 

withdraw thc motion. Plaintiffs also gave the JBV Dekndants notice they would file this motion 

for sanctions if the JRV Defendants did not withdraw the motion. 

Thc JBV Dcfcndants rcspondcd with a letter dated June 5,2009, explaining a mix-up 

concerning the diamond identified with a separate diamond. Thc JBV Dcfcndants cxplaincd that 

therc was sufficicnt justification for thcm to proceed with their motion. Thus Plaintiffs 

undcrtook the research and draIting iiecessary to oppose the motion to prcscrvc their claims. 

PlaintXls served their opposition on June 17, 2005. On June 26, 2009, the JBV Defendants 
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withdrew their motion. 

Contrary to the JBV Defcndants’ position, the June 5 ,  2009 letter creates a whole host of 

factual issucs that in itsclf would justify denying summary judgment, or at thc very least required 

JBV Dcfcndants to scek court permission to willidraw and then rcsubniit the motion after 

clearing up thc identity of the diamonds. Thus thc JRV Dcfcndants were on notice that the 

motion was refuted by their own documents, and was without merit as drafted. Plaintiff5 put thc 

JBV Defendants on notice of the same legal and factual argunieiils that they would submil in 

opposition and gave thc JBV Defendants notice that the inotion was frivolous. By fiiling lo 

withdraw their motion, the JBV De€eiidants required Plaintiffs to incur unnecessary expcnsc 

submitting opposition. The JBV Defendants must assumc thc unncccssary expenses incurrcd 

and sanctions are appropriatc. 

The JBV Defendants cite to Mutter ofErnestine R. v John R. (6 1 AB3d 874, 876 [2d 

Dcpt 20091) in opposition to this motion. Unlike the Facts ofthat casc, however, the JBV 

Dcfcndants did not promptly withdraw the motion upon learning of thc facts that made thc 

niotion frivolous, but rather kept it open until Plaintiffs undertook the efforts to opposc the 

motion. 

Plaintiffs assert that the costs associated with drafting opposition to the JBV Defendaiits’ 

iiiolion for partial summary judgment is at least $10,000, Howevcr, a factual inquiry into the 

amount or  expense actually incurred is necessary. The Court will givc thc parties thirty (30) 

days from thc datc of cntry of this Decision and Order to submit a signed stipulation agrccing to 

the costs and €ees incurred in opposing the motion. If the parties arc unablc to agree on a 

amount, the Court will refer this issue to a Special Referee lo hear and determine the Plaintiffs’ 
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fees and costs incurred in coimcction with the JBV Defendants's withdrawn motion lor partial 

summary judgment. 

CONCLUSION 

Tlicrcforc, based on the foregoing, it is hcretiy 

ORDERED that Motion Sequence 005 is denicd; and it is further 

ORDERED that Motion Sequence 006; is dcnied in part and granted to thc cxtent of 

disiiiissing plainti ffq' claims for fraudulent inducement, fraudulent concealment, negligent 

iiiisrcprescntation, and material lnisreprescntation (second, fifth, sevcnth, eighth causes of 

action) as plead against Tali Arbusman; and it is hrthcr 

ORDERED that Motion Sequence 009 is granted. 

Dated: Septcmbcr 24,2009 

4.s.c. 
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