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CHRJSTIE’ 5 IN C., 

I’lain ti ff, 

-against- 

JERRY SI-I13RLOCK, 

Index No. 6025 15/06 
Motion Date: 1/8/09 
Motion Seq. Nos.: 001 and 002 

Motion sequelice numbers 00 1 and 002 are consoljdatcd for disposition. 

In this breach of contract action, plaintiff Christie’s Inc. (“Christie’s”) seeks to 

recover moncy dan-ragcs rcsulting from thc ullegcd failure of def’cndant Jerry Shcrlock 

(“Shcrlock”) lo pay for an Aristidc Mail101 sculpture, entitled L ’Action cnchuintk 

In iiivtioii sequelice iiuiiiber 00 1, Christie’s moves for leave to amend the complaint 

to add breach &ontract causes of action against New York Film Academy L,td. (“NY Film 

Academy”) and Galleiy Beaux Aits, LLC (“Gallery Beaux Arts”). 

In motion sequcnce number 002, Sherlock moves to compel the deposition of non- 

party Edward Dulman (“Dolman”), Chnstic’s chicf cxecutive officer. Christie’s cross-IIIOV~S 

for a proleclivc order dciiying the dcposition. 
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----__ The C oiiipl ai 11 t 

The complaint alleges that Cliristie’s held an auction on May 4, 2005 (“Auction”). 

According to Christie’s? tlze Auction was governed by “Conditions of Sale” set forth in an 

auction catalogue, a copy ofwhich is attached to Christic’s complaint as Exhibit A. The first 

paragraph of tlze Conditions of SaIc states that, “[bly bidding at auction you agrcc to be 

bound by these terms.” 

Christic’s Consignment Agreement states that ‘‘Chistic’s shall have no obligation tu 

enforcc paymcnt by the buyer” (Sullivan Aff., Ex. 11). Howcvcr, under paragraph 4 (f) of 

the Conditions of Salc, the buyer’s failure lo make payment in fill entitled Christie’s, in its 

c ‘ a b s c ~ l ~ ~ l ~  rliscrction,” to, among other things, 

‘‘cxercisc one or morc of thc following rights or rcmcdics f in  
addition to asserting any other rights or reinedics available .._ at 
law): 

“(ii) to hold thc dcfarrlting buyer liable for thc Iota1 amount due 
and to cotnrnence legal proceedings h r  its rccovery ... ; 

“(iii) to cancel the sale; 

“(iv) to 1-escll the property piiblicly or privately on such terms as 
[Christie’s] think[s] fit; 
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“(v) to pay thc xIrx an amount up lo thc net proceeds payablc 
i n  respect of thc amount bid by the dcfaulting buyer .., ,” 

Paragraph 4 (0 also states that, “[ilf we resell thc propcrty under paragraph (iv) above, the 

defaulting buyer shall be liablc for paynieiit of any deficiency between the total amount 

originally due to us m d  the price obtained upon resale,” :id that “[ilf we pay any amount to 

thc sellcr under paragraph (v) abovc, the buyer acknowledges that Christie’s shall have all 

of thc rights of  the seller, howcver arising, to pursue the buyer for such amount.” 

Sherloclc was allcgcdly an existing client of Christie’s at thc time of the Auction. He 

nllegedly callcd Christic’s prior to the Auction and placed an absciitce bid of up to $1,5 

rnillion on the Sculpture. At the Auction, Shcrlock’s absentcc bid was recognizcd, with a 

“hammer price” of $1.1 million (Complaint, 7 12). 

Christie’s c l a i m  that, with thc auctioneer’s acccptmce of Sherlock’s absentee bid, 

the Conditions of Sale bccariic binding upon Shci-lock. Uiidcr thc Conditions of Sale, in 

addition to the $1.1 milliori hammer price, Siicrlockwas requircd to pay Christie’s a buyer’s 

prcmium of 20% of the I~arnrner pricc up to $200,000, plus 12% of any amount in excess of 

$200,000, bririgiiig thc total amount of Shcrlock’s purchasc price for the Sculpture to 

$1,248,000. The Conditions of Sale also required Sherlock to pay C‘hristic’s within 7 days 

nftcr the Auction. 
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Christie’s claims that it irivoiccd Shedock for the Sculpture, but that Shcrlock faiied 

to make payment. Christic’s allegedly paid the consignor of the Scirlpture the $1.1 million 

hammer price, and thereafter notified Shedock of its intention to rcoffer the Sculpture at R 

May 2006 auction. When Sherlock failcd to pay, lhe Sculpture was allegedly resold at the 

May 2006 auction for $800,000 (consisting of a S700,OOO hczmnincr price and a buyer’s 

premium of 4; 100,000). In the complaint, Christie’s seeks $448,000 (thc diffcrcnce hetwcen 

Slrerlock’s contract price and the resale price), plus interest. 

‘1.11 c Pro po s tx1-A 17 cn de d C om rol~A 

Shedock answered the complaint in  Septcmber 2006, and the parties engaged in 

discovcry. Thc proposed amended complaint (“Arnendcd Complaint”) sccks to add NY Filtri 

Academy and Gallciy Beaux Arts based upon information obtaincd in discovery, primarily 

from Sherlock’s deposition testimony. The Aineiidcd Complaint allcges that, when Sherlock 

placcd his bid, he identified himself as being affiliatcd with NY Film Acadcrny, of which 

% d O C k  is thc founder, prcsident and dircctor. Slicrlock allcgcdly purchased art on bchalf 

a of NY Film Acadcrny previously, and intended to display the Sculpture on the premises of 

t hc NY Film Academy. 

Christie’s allcges that, when Shcrlock sought tu place his abscntee bid prior to the 

Auction, Christie’s requcsted that he providc a bank account reference to demolistrate that 
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he had sufficicnt funds to cover his bid and serve as a sourcc ofpayment. Shedock provided 

a bank accuunt number- at J.P, Morgan Chase Bank, N.A., which belonged to thc N Y  Film 

Academy. According to Christie’s, Slierlock was an authorized signatory o n  this account at 

thc time of-his bid. 

Christie’s claims that, aftcr teceiving its invoice, Shcrlock took the position that he 

placed the winning bid on bchalf af Galleiy Bcaux Arts, a company allcgedly fonned in 

March 2005 and doing busincss as an art gallcry 011 the prcmiscs of the NY Film Academy. 

Christic’s avers that Sherlock never rncntioncd Gallcry Beaux Arts when he placed the bid, 

and that Christic’s had no lcnowlcdgc of Gallcry Beaux Arts at the time of Sherlock’s bid. 

According to Chi-istie’s, Gallery Beaux Arts is an undercapitalized corporatc shell that 

is owned, conll-olled and dorniiiatcd by Sherlock for persond LISC. Sherlock is allegcdy the 

sole mcmber, prcsidcnt, vicc president, treasurer and secretary oCGallcry Beaux Arts, which 

has minimal, if any, asscts. Christie’s claims that Gallery Heaux Arts has no headquarters, 

employees, offices, telephoncs or gallery space, arid that Gallery Bcarix Ai-ts uses the 

fxilitics of the NY Film Academy and displays sculptures at this location. Christie’s avers 

that Slierluck owns tlic sculptures that arc displayed by Gallery Beaux Arts at the NY Film 

Ac a dcm y . 

Christie’s maintains that Shcrlock dircctcd an cmployee of the NY Film Academy to 

perlbrn? work for Gallery Beaux +4rts, m c l  that this cmployec w a s  compensated by the NY 
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Film Academy and by Sherlock pcrsonnlly. Christic’s clair-ns that Gallery Beaux Arts had 

riot conducted business as an art gallcry prior to the Auction, and that, at the time of 

Shcdock’s bid, Galleiy Beaux Arts did not inaintaiii separatc company books and records, 

did not have a New Ynrk Slalt: Certificate of Authority authorizing it  to collect sales tax on 

itcins sold, and did not have a New Y01-k State Rcsalc Ccrtifjcnte pcrniitting it to claim tax 

exempt status for itenis purchwed for resalc. 

‘ 1 ‘ 1 ~  Amcnded Complaint states that, under paragraph 3 (c} of the Conditions of Sale, 

bidders acceptcd personal liability to pay the purchase price, including the buyer’s premium, 

taxes nnd charges, LLuiiless it lias bccn explicitly agreed in writing with Christie’s before the 

conmiencement of thc sale that the bidder is acting as agent on bchalf of an identified third 

party acceptable to C%stic’s, and that Christie’s wiii only look to thc principal for pnyment.” 

According to Christic’s, there was ti0 writtcn agreement betwccn Chiistie’s and Sherlock that 

Christie’s would look oirly lo a third party principal for payment, 

The Arnendccl Complaint asserts causes of action for brcach of contract, pleaded in 

the alternative against Sherlock, against NY Film Academy as 3 discloscd principal, and 

against Gallery Beaux Arts as an iindisclosed principal. 
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An a1 ys i s 

Leave tu Amend 

Christie’s seeks lcave to amend thc complaint. Shcrlock argucs that Christic’s motion 

is iinduly dclaycd and inexcusably undrncly, tint1 tlial grm ting lcavc to amend W O L I I ~  causc 

undue prejudice to Sherlock, NY Film Academy and Gallery Beaux Arts, Shcrlock also 

argues that the proposcd amendments lack merit. 

Under CPLK 3025 (b), leave, to amend a plcading shall be freely grantcd “in the 

itbsence of prejudice or unfair surprise" (Actrrsr Ccrs. m r J  Siw. Co. v LFC) C‘nnstr, Curp., 207 

AII2d 274, 277 [ J st Dept 1994]). “[Lleave to aineiid il complairit is not granted upon mere 

requcst without a proper showing. Rather, in dctcrtnining whether to grant lcave to amend, 

a court. rriust cxaiiiiric the rder ty iug  merit ofthe ciluscs of action assc~‘~‘rcd therein, since, to 

do otherwise would be wnstcfid ofjudiciary resources" ( Wietfer. uSJcnZa, 168 AD2d 355 ,355  

[ l s t  Dcpt 19901). I-rowever, “[oJnce a prima facie basis for the aniendmcnt has been 

establishcd, that should end the inquiry, cvcii in the face of a rebuttal that might provide the 

ground for c? subsequcnt motion for surnniary judgmcnt.” (Hospitnl far  Juiizt Diseases 

Clrtliopnerlic. Imvf. i~,ITnnres K(I[.silris Eizvtl. Cmtr., Ina., 173 AD2d 210, 2 10 [ 1 ’‘ Dcpt 199 11). 

“in cxcrcising its disc,i-ction, the court should consider how long thc amending party was 

awarc sf thc facts upoti u ~ h j ~ l i  the motion was prcdicated, whethcr a rcasonable excuse for 
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the dclny was offcrcd, and whether prejudice resulted therefrom” (Molznmmesd by Ahnzad v 

Cip ofNcrv Y ~ r k ,  242 hD2d 32 I ,  321 [2d Dept 19971). 

In tiddition to the proposed ~ ~ ~ I X J I ~ L - ~  pleading, Christie’s submits Shcrlock’s 

dcposition testimony in  support of its motion. Shcrlock testified that he has becn a director 

of thc N Y  Film Academy for the last 15 years (Sherlock Dcp., at 7-8). In connection with 

his bid on thc Sculpture, Shcrlock stated that he providcd Christie’s w t h  NY Film 

Academy’s bank account information (id. at 39-41; Amended Complaint, 117 17-19), and that 

fic was arxthorizd to write chccks on this account (Sherlock Dep., at 103; Amcnded 

Coinplaint, 11 19). Sherlock stated that he had purchascd art on behalf o f  the NY Film 

hctidcmy prior to the Auction (Sherlock Dep,, a t  66, 97; Amcndcd C’omplalnt, 1 151, and 

Christie’s alleges that, “[wvjhcn placing thc bid, Slictlvck ide~~tificdhimselfas bcing affiliated 

with New Yoik Film Academy” (Amended Complaint, 7 13). Christic’s clrzirns that, at thc 

timc of‘thc bid, SEierlack was the founder, presidunt and director orNY Film Acadcmy (id., 

7 141, and [hat he intended to display the Sculpture on the premjscs of*NY Film Academy 

(id,, 16). 

Christic’s new allegations, itproved, cauld show that Sherlack was acting as a n  agent 

of NY Film Academy mlhen he placed the winning bid for the Sculptlrrc (see lnriloszlcz I d ,  

k-i/l, B. ,V 1’ Naticmcrl Ii‘esCwe D m k ,  98 NY2d 238, 245-4‘5 [ZOOZj [principal is liable for 

contracts entered into by agent acting with actual or appsrcnt authority]; Odd1 v 704 

[* 11 ]



PAGE 10 a+ 20 ‘ 

hidex No. 602515/2006 
Page 3 

Bmndwwy Coiidoniinizinz, 284 h D 2 d  52 ,  57 [ 1“ Dcpt 20011 [ Y t  will ordinarily be presumed 

that a prcsident of a coqmratiotl has the powcr to make contracts pertaining to the business 

of the corporation and corning withi.n the apparent scopc of his authority”’]). Tf Sherlock. 

placcd thc bid on the Sculpture 011 behalf of NY Film Acltdciny, NY Film A4cademy could 

be hcld liable undcr thc Conditions of Salc (Hc.csel I) Christie’s lm:., 399 F Supp 2d 506, 5 1  7 

[SD N Y  20051 [court was “lilcely to find that (Christie’s) Conditions of Sale appl(icd),” 

whcrc “Conditions of Sale state that by bidding at  auction the buyer agrees to be bound by 

i ts te~nis”]; see nlso IJCC 9 2-328 [2) [“salc by auction is complcte when the auctioneer SO 

announces by h e  fall of thc linmmer or in  other custolnary manner”]; Matter uf Prcnlier 

Cuntnimr Curp., 95 Misc 2d 859, XSG [Sup Ct, Queens County 19781 [“conditions of a 

public d c ,  nnnounccd by the auctioficcr at the time and place of the salc, arc binding on the 

purchaser7 whcther or not he, kncw or heard them”1). In addition, Christie’s new allegations 

could establish Slierlock’s liability under the Conditions of Sale, which providc that, in the 

absence ofa  w r i t k n  agreement to the contmry, “a bidder is acccpting persotial liability to pay 

the purchasc price” (Condilions of Salc, 71 3 [c]} .  

With rcspcct to G a l l c ~ ~  Beaux Arts, Shcrlock testified that this entity was incorporated 

in March 2005 (Sherlock I.lep., at 68), that he personally funded Gallery Bcaux Arts upon 

its formation (id. at 931, md that hc is the only person who does work for Gallery Beaux Arts 

(id. at 66). Shcrlock testificd that he owm the artwork displriycd at Gallery Beaux Arts’ 
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cxhibitiori space (id. at 72), and that he infolined Christie’s that hc was bidding on the 

Sculpt~rrc: 011 bchalf dGa l l c ry  Bcmx Arts (id. at 22,26, 33, 132). According to Shellack, 

Gallcry Beaux Arts shares cxhibition space with NY Film Acadciny (id. at 69). The 

Ainended Complaint alleges \hat, aftcr the Auction, Christie’s sent an invoicc to Sherlock, 

but that Slxrlock took the position that he had placed thc winning bid on behalf of Gallcry 

Beuux Arts, an entity that liad jnsufficient funds to pay for the Sculpture. Thus, Shedock’s 

testimony and thc allegations of the Amended Complaint also implicate Gallcry Bcaux Arts 

under the Conditions of Sale (UCC kj 2-238 [ 2 ] ;  Hesscl, 399 F Supp 26 at 5 17). 

It is also possiblc that C‘liristie’s new allegations, if provcd, corild show that Galleiy 

Reaux Arts is n shell company dominated by Shcrlock, rendering Shcrlock 1i:tble for Gallcry 

Beaus k t s ’  fiii!wc tc; pay undcr principlcs ofpicrcing thc corpurdtc t*cil (Morris vfiew Yolk 

Stlitr Dept. of7hxnfiori arid Fill., 82 NY2d 135 [1993]; sec dso  Siriiplicigi Patferri Co. v 

hZinnii TrwCulur Off-Set Swv., 210 AD2d 24 [Is’ Dept 19941 [applying piercing corpratc  

veil to breach of contl-act]), as an agent fur an  undisclosed principal (Nico Cmstr. Cu. v 

Dorir, 214 AD2d 355 [ l’* Ucpt 11135J), or under paragraph 3 (c) of thc Conditions of Salc. 

Moreover, Slierlock will not he prcjudiced by thc proposcd amendrnciit. “Prcjiidice 

arises wlieri a party incurs a change in  position or is hindcrcd in the preparation of its case 

or has becti prcvcnted from taking somc measure in support of its position, and thcsc 
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had the original plcadiiig containcd the proposed 

mwndment” (Vnldes v M ~ V ~ T E  I<ealty, Inc., 289 AD2d 28, 29 [ 1” Dept 20011). 

Hcrc, the rundarnental nature of the allcgalions against Shci-lock are consistent with 

the original complaint ( P e p  1’ TmIrzc~zbmm, 262 AD2d 38 1, 382 (2d Dcpt 19991 [leavc to 

amend should have been granted for lack of prejudicc, where “thc aniendmcnt [did] not 

changc lhe fundamcntal nature of the allegations in the complaint”]). Shcrlock was always 

i n  possession of the information that forms thc basis of the proposed amendment, as it was 

his own deposition testimony that fornis the primary basis for Christie’s new allegations (see 

Fort& v 157 Eusf 74th Co., 158 AU2d 297, 298 [I5‘ Dcpt 13901 [leave to amend granlcd 

h s e d  upon information obtained during discovcry]). Moreovcr, thc passagc of time, without 

inorc, i s  insufficient tu cstc?b!ish prejudicc (Ed.mwrrid Cniitv.. KO. v Cirri c f N .  l’,, 60 NY2d 

957, 959 [ 19831 [“(m)ere lateness is not n barrier to thc amendmcnt. I t  must be lateness 

coupled with significant prejudice to ihe other sidc”]). 

Shcrlock argues that Christic’s should be estopped from asserting a claim against 

Gallery Beaux Arts. HOWCV~F, Sherlock hails to provide any legal SLIPPOT~ to substantiate this 

argument. For the foregoing rcasons, thc proposcd amendmcnt is not “palpably itlsufficicnt 

2s a rnattcr of law” (Aticrunz v St. Bnrnnhas Hosp., 301 AD2d 474, 475 [ 1” Dept 20031). 

Accordingly, Christic’s request for lcave to amend is granted. 
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Motion to Compcl 

Sherlock seeks an ordcr compelling the deposition of Dolman, Christie’s chief 

executive officer, arguing that Sherloclc i s  ciititled to know why Christie’s chose not to 

exercise it right to cancel thc sale, and why Dolman madc the ultirnatc decision to pay thc 

consignor, cvcii though Christie’s kad no obligation to do so. Christie’s opposes the motion 

to corn& and also Cross-Ji’Iovcs for a protective order against the deposition, arguing that 

Dolman need not be deposed bccause the dccjsion to pay thc consignor did not cause 

Christie’s injury, hut rather, that Chtistic’s injury was caused by Sherlock’s f ai ‘I urc to 

cotnpletu the purchase of the Sculpture. According to Christie’s, the conduct of Dolman is 

1 cgal1 y irrel evm t ,  

CPLR 3 10 1 (:L) provides that “[tlhcre shaIlbe fid! disclosure ofall matter inaterial a i d  

Ileccssijry in the prosecution or defeiisc of an action, regardless of the burden of proof, by; 

(1) a party, or tlic officer, dircctor, menhzr, agent or cmployec o f  c? party _.. .” Under CPLR 

3 103 (a), thc court may “make a protective order denying, limiting, conditioning or 

regulating the use of any disclosurc device. Such order shall bc designed to prevent 

1 I n re as cmi bl e aumo yanc e, ex pcn sc , e rnbarr as sm cn 1, disa LI v ai t ta ge , or other prej udice to any 

person or thc courts.” 

“it is well cstalnlished tliat a corporation has the right in {he first instance to determine 

which of its reprcsentativcs will appear fur an examination bcfmc trial” (Barone v Great At].  
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& Pnc. TEC~ Co., 200 hU2d 41 7,417-18 [2d Dept 1895)J). In Bnuam, the Court affirmed the 

dcnial of a motion to compel dcpositioris, based upon the defendant’s production of‘ “two 

knowledgeable witiicsses who testified with respect to the Linderlying incident,” and the 

plaintit‘f‘s failure “to show that tliosc witnesses had insufficient knowlcdge or were otherwise 

inadequalc, and that thc proposed witnesses possessed infomiation which was material and 

necessary to the prosecution of the case” (id, at 41 8; see also n c j h  v BrookZyn L r ~ z i c l ~  Gas 

Co., 2 17 AU2d 68 1,682 [2d Dept 13951 [“party seeking to depose additional witnesses must 

iiiakc a dctailcd showing of the necessity for taking further depositions”]). 

In support of his motion to compel, Sherloclc submits an e-mail tliroad, dated June 24, 

20115. The e-mail thread v a s  initiated by non-party Dijvc Goodman, a Chiistic’s employee, 

yeporting on thc status a €  the payment to the consignor of the Sculpture and rccommending 

that Christie’s pap the consignor the sale proceeds while pursuing another sale ai- payment 

from Sherlock (Sullivan Aff., kx. 6) .  Marc Porter, allcgedly president of Christie’s 

Americas, respondud to C r 0 ~ ~ d i i i m ’ ~  ernai l?  stating that he agreed with Goodnian’s 

recommendation, The e-mail was also sent to, ainoiig others, Dolman, who rcspotided to 

Marc Porter’h e-mail as follows: “[wlc should make the payment of proceeds to [the 

coiisigtior]” (fd.). Jennifer %atorski, allegedly Christie’s credit manager and/or a vice 

president, testified that Dolman rnadc thc busincs5 decision to pay the coilsignor (Zatorski 

Dep,, Sullivan Aff., Ex. 7, at 45). 
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The e-mail thread was also scnt to Ciuy Bennett, who claims that hc was hcad of sales 

for Christie’s at the time. Guy Bcnnett testified that “cvcry senior rncniber of [Christie’s 

was1 included on this e-mail” thread, including, among others, Dolman (Bennett Dep., 

Sullivan Aff., Ex. 8, at SO>. Rcnnett responded to Dolman’s e-mad by informing aiiotlzer 

Christic’s crnployec to “notify tkc [consignor] client that the paymciit will be made slinrtly” 

(Sullivan Aff, ,  Ex. G) ,  Bcrinctt testified that, by thc time he sent this e-mail message, it 

appeared that the dccision had bcen made to make payment, 

Shcrlock clainis tlial, on May 30, 2008, he scnt a notice of deposition to Chiistie’s 

c ~ i ~ n s e l ,  seeking to tnkc DoIrnan’s deposition. By letter datcd July 16, 2008, Christic’s 

counsel objected to thc notice of deposition, claiming that ‘ ‘ k h a n  has no knoW1cdge of, 

and WBS not involvcd in, any matters which are relevant to this litigation,” and that 

Shcrloclc’s attempt to take Dolman’s deposition “is a clear effort at harassinent” (Sullivan 

Aff,, Ex, 9). T t i  lieu of Dolmau, Christie’s offered to produce, and ultimately did produce, 

%titorski, who <:firistic’s icfentificd as its “Scnior Vicc-President, International Business 

1T)irector for Impressionist, Modctn and America11 Art st Deputy International Commercial 

Director” (i(f.). According to Stierlack, Zatorski was thc individual who ref‘ised to re-invoice 

the Scu1ptul-c to Gallcry 13eaiix Arts. Christie’s also produced Rrda Berberian, purportedly 

junior biisincss managcr for business devclopment, who Shcrlock concedcs spoke to him 

when he placcd his absentee bid; and, as discussed above, Guy Bennett, who Sherlock 
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coriccdcs is the individual who oversaw the Irnprcssionist and Modern Art Evening Sale at 

issue in  this lawsuit. 

Sherlock argues that Dolman’s decision to pay thc consignor goes to the heart of this 

lawsuit, because Christie’s seeks recovcty of the difference bctweeii thc anmatit paid to the 

consignor and the resale price of t l x  Sculpture, Specifically, Sherluck claims that the 

decision to pay thc consignor fomis the basis of Sherlock’s fourth affirmative defense, which 

asserts that Christie’s “claim is barred by its ow11 culpable conduct, including its ow~i breach 

of contract” (Sherlock’s Answer, I[ 34). It also pwpr tcd ly  rclates to Sherlock’s fifth 

affirmative dcfense, which maintains that Christie’s “claim is bar-red by its itiequitablc 

conduct” (id., 11 35) .  Citing Dillon v I/-A Colur?rbilr Cd~lcvisiorz of WestclzeJter, I t x ,  

Shcrlock argues that Christic’s paytrieizt may have becn a voluntary one that bars Christie’s 

claims (100 NY2d 5 2 5 ,  526 [ZOO31 [“voluntary payment dnctriiic ... liars recovery of 

payments voluntarily made with full knowledge of the facts, and in tlic absence of fraud or 

mistake o f  rnaterial f x t  or law”]). Shcrlock maintains that Christie’s was not lcgally 

chligated 1 0  pay tlic consignor :in6 had unclean hands, and that Christie’s failed to mitigate 

its damages. Thc csscnce of Shcrlock’s atgumcnt is that “[tlhe question remains as to wliy 

Mr. Duhnan decided not to cancel the sale and instead, to pay [the consignor]’’ (Sullivan 

Reply Aff., 7 3). 
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However, as a preliminary mattcr, Shcrlock’s motion to compel is based upon the fact 

 hat Christie’s paid the consigiior, rcsold thc Sculpturc, and now seeks to recovcr damagcs 

from Slierloclc to makc Christic’s wholc. Thus, implicit in Sherlock’s argument is that 

C’hrtstic’s did attempt to mitigate its dariiages. 

Moreovcr, Dillon irivolvcd a cable subscribci- who p i i d  late charges to the deferidant 

cable television company. Thc cable company’s promotional materials allegedly 

“charactcl-ized h e  late fec as an administrativc fee intcnded to bc a reasonable estimatc of 

its costs resulting from cwtoiixxs’ late payments and nonpayments,” but thc plaintiffclaimed 

that the fec “MVK an unlawftil pcncll ty bcaring 110 relation to defcnclant’s actual costs incurred 

iii scrvicing such payments,” and that she “would not have paid tlic fce had shc known the 

truc facts” (Dillon. 100 NY2d at 526) .  Tfic plaintiff commenced a purported class action to 

recuvcr the fee, and the Court of hppcals held that the uoluntary payment dnctrinc barrcd her 

claim, bccnusc no fraud or mistake was alleged, as the “plaintiffknew she would be charged 

a $5 lrrtc fee if she did not makc timely payment’> (id.). The Court determined that the 

“[allleged inischaracterization of ;z $5 late tee as an administrative fee docs riot overcome 

application of the voluntary payment doctrine’’ (id.). 

Hcrc, coiiverscIy, there IS  iin disputc bctween the payer (Cliristie’s) a n d  the payec (the 

consjgnoi-). Rather, Christie’s p i i d  a tliir-d party consignor and  is not sccking a refurid from 

that p;irty. Nor does Shcrlock expiain bow the paynient to the consignor is relevant to 
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Christic’s hrcach of contract clairn, whereby Christie’s seeks the benefit of its bargain with 

Sherloclc. Therefore, Dilluri is distinguishablc on its facts, and Sherlock fails to explain how 

the voluntary payment doctrine is applicable to this action. 

in  any went, whether or not Christie’s was cibligated to pay the consignor or cancel 

thc sale is a qucstion of Contract in terprctation, Thc fact that Christic’s action seeks recovcry 

of the difference between the amo~int paid to the consignor and the resale price of the 

Sculpturc has nothing to do wilh the reasoning behind Christie’s decision tu pay the 

cmsignor. In othcr words, what is rclcvant about Dolman’s conduct, if anything, is the fact 

of Cliristic’s payment to the consignor (which, at this juncture, appears to be uiidisputcd) and 

thc lcgal conseqiicnces of that payment, not “thc facts and circuiiistanccs surrounding 

[Dolman’s] dccisiou,” as i s  argued by Sherlock (Sullivan ACf., 11 ). 

Shurlock argues that “ i f  Chiistie’s cancclcd the sale as i t  has the right to do, Christie’s 

would have sustaincd n o  darnages” (Sdlivan Reply Aft.‘.., 71 9). However, as a preliminary 

inattcr, wliilc “thc nonbrcnching party is rcquired to mitigatc its own injuries” (Clark Oil 

Tmding Co. V J .  A r m  & Co., 256AD2d 196, 190 [ I“Dept 19981 [internal citationornittcd]), 

the noiibrcacling party is not rcquired to niltigate “potcntial injury to the breaching party” 

(id.). In m y  event, this argument is purc speculation, and calls into question the 

interpretation of thc parties’ agreement in order to detenninc Christie’s rights and obligations 

up on S her I o ck ’ s a1 1 c g ed de fa u I 1. 
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Thc reasoning behind Christic’s decision to pay thc consigtior is not materiitl or 

necessary to proof of the claiiiis or defenses hcre. Dnlinan’s deposition is not needed at this 

jincturc in thc litigation (Lopez 17 Muntingtoun Autnliaw Ltd., 150 AD2d 351, 352 [2d Dept 

19801 [“deinmds which ... seek irrelcvant information or are otherwisc improper rimst be 

d eni cd ”I). 
In any evcnt, Sherlock fails la show thnt Dolman has fmthnnd knowludge or the 

Auction, the  purported payment default by Sherlock, any facts concerning the rcsale of thc 

Sculpture, or the calculation of the deficiency claim assertcd against Sherlock. Christie’s 

already produccc? scveral employees fox cxarnination, and Shcrlock also fails to show that 

thesc witncsses had iiisufficicnt knowlcdgc. Nor docs hc cxplain why fxther depositions are 

necessary. Therefore, Shcrlock ftiils lo provide a basis to compel Dolman’s deposition 

(BnP-me, 260 AD2d 41 7, ,uip*u; De$rr(i, 21 7 AD2d 681, s u p c i ;  see crlso Ar.end# v Gerzeral 

E’lec. Co., 270 AD2d 622, 622-23 [3d Ucpt 20001 [trial court’s denial of plaintifPs inotion 

to depose dcfendant’s cliicf executivc officer affirmed, wherc record revealed managers of 

dcfendnnt wcre already produced for deposition, and plaintiffs failed to cstablish that thesc 

inanagcrs lacked sufljcient knowlcdgc of the facts to produce “niaterisrl and necessary” 

evidence and thnt ‘“the chief executive officer actiially possessed necessary and relevant 

in formation gcntiane to their lawsuit such that hc too should be produccd”]). Accordingly, 

Shcrlock’s motion to compel is dcnicd. 
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Christie's fails to dernonstrat,c its entitlement to a protective ordcr, which is moot 

anyway in light of denial of the motion to compel. 

Accordingly? it  i s  

ORDERED that plaintiffs motioii (motion sequence number 00 I )  €or lcave to amend 

the complaint is granted, and the arncndcd coniplaint in tho proposed form annexed to the 

niovingpapcrs sliall be deemod filed and served upon dcCcndant Jcrry Sherlock upon service 

of a copy of this order with mticc of entty thercof; and it is further 

ORDERER that plaintiff shall file and sewvc a copy of this order, a supplcmental 

sunitmiis a i d  thc ainencled complaint upon New York Film Acadcmy, I,tcl. and Gallcry 

Beaux Arts, l.,r,C i n  accordance with Ihc requirements of thc CPLK, and serve copies upon 

thc Clerk of the Coiirt and upon the Clerk of the Trial Support Office (Room I%), who arc 

dirccted to arriend thcir rccords to reflect Ihc changc in the caption hemin; aiid it is further 

ORDERED that the motion (tnntion scquencc number 002) of defendant Jerry 

Shcrlock to compel tlic deposition of Edward Dolrtian is denied, and the cross motion of 

Christie's, Inc. Ibr- a protective order is dcnied, 

This constitutes the Decision and Order of the Court. 

Datcd: July iq-) 2009 

ENTER: 

Hon. Eileen Branstcn 
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AFI~IDAVI'I' OF SERVICE 

STATE OP NEW YOKK ) 

COUNTY OF NEW YORK 1 
jss.: 

Barbara Perez being duly sworn, dcposcs and says: 1 ani not a party to the action, am 
over I8 years of age and reside at New York, New York. 

On July 22,2009, I served a true copy of' the annexed, NOTICE OF ENTRY OF ORDER by 
mailing the same in a sealed envelope, first class mail, with postage prepaid thereon, in a post- 
office or official depository of thc [J.S. Postal Scrvicc within tlic Statc of New York, addrcssed to 
tlic last known address of the addressee(sj as indicated below: 

Joseph L. Clasen, Esq. 
Melissa Sullivan, Esq. 
ROBINSON & COLE, LLP 
Attorneys for Defendant Jerry Shcrlock 
885 'I'hird Avcnuc, Suito 2800 
New York, New York 10022 
(2 12) 45 I -29OO 

New York Supreme Court 
60 Centre Street 
New York, N Y  10007 
Attn: Clerk of the Court 

New York Film Academy T,td. 
c/o Jerry Sberlock 
100 E ~ I S ~  17'" Street 
New York. New York 10003 

Ncw York Supreme Court 
60 Centre Street, Room 158 
New York, NY 10007 
Attn: Trial S~ipport Office 

Gallery BWLIX Arts, LLC 
I 00 East I 7'" Street 
New York, New York 10003 
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