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Pcti tioncr, Indes No. 1072X0/09 

-against- 

JOHN DOI-IERrY, as Comrnissioncr ol' 

and the City of NL'W York, - L a - .  and n w ~  e* 

Thc Deparlincnt of Sanilation oI'the City ol'New W&judgment has w k r -  
not ' 

----. JOAN B. LOBIS, J.S.C.: 

Petitioner Michael Ncwsonw brings this Article 78 proceeding to chnllcngc his 

termination as a sanitation worker Ibr thc City of New York Department ol' Sunilation (thc 

"Dcpartmcnt"). Pctitioncr asks that his tcniiinntion be sel aside, and that he be rcstorcd to his lonncr 

position with thc sumc status that hc had on rhc date of his termination froni cmploymcnt. I IC also 

seeks back pay and bcncfils from thc date of his termination from ernploymcnt, and courisel fecs l'or 

the prosecution of this uction. 

On or about Dcceinber 8, 1997, petitioner was appointcd lo thc position ol'sanitalion 

worker by thc Dcpnrlmcnl. l'ctitioncr bccainc n tenured civil service eitiploycc oiic ycar latcr. On 

or about January 16, 2008. pctitioncr \VIIS scrved with a complaint setting forth separately 

enumeratcd charges that hc loadcd construction debris in excess of six bags into II Departmen1 

sanitation truck, without prior authori7~tion; took a department truck without authorization: \vas 

absent from work without authorization; and, allowcd civilian, non-Deparimcnt cniployccs to load 

construction debris into a Ilcpartmcnt truck. 
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Spccificnlly, petitioner wascharged withviolating Gcncral Ordcr 2001-1 9 (thcTradc 

Waste Order”)’ and sections 1.2, 1.4, 5.3. 6.1 and 6.3 of the Department’s Codc ol‘Conduct. Thc 

specific charges set forth in thc August 27: 2008 notice were as follows: 

1.2 

I .4 

5.3 

6.1 

6.3 

Employees must accurately record their hours of duty in 
accordancc with proccdurcs established at their work location. 
Employees who are required lo, must sign in when thcy nrrivc 
at their work location, and must sign out at the end of thcir 
work shift. 

Einployccs niay not bc absent without nuthoriznlion. 

Eniployccs shall not permit any unauthorizcd use 01’ 
Departnicnt vehicles, premises, equipment, property or 
suppl ics. 

Employees are prohibited from accepting, removing or 
helping to rcmove trade waste. Employees shall become 
hrniliar with and adhere to the department Order on Trndc 
Waste, and with the Department’s Collection Rcgulations. 

Employecs shall not allow individuals who are not umployccs 
of thc Dcpartmcnt to load any waste or recyclable materials 
into a Department vehicle. 

Petitioncr was ndviscd that he was cntitled to a hearing-and cntitlcd to bc 

represented by nn nttomcy or other representative nt thc hearing-before an Administrativc I m v  

Judge (“ALJ”) from thc Ncw York City Ofice of Administrative Triuls and I-Icurings. Pctitioncr 

was further advised that i f  the charges wcrc sustained, the sanction could range from a fbrfeiture of 

pay to dismissal from cmploymcnl. 

’ The Trade Waslc Order addrcsscs matcrial that is considered construction dcbris and othcr 
similar material. The ‘fmdc Wastc Ordcr prohibits sanitation works from, inter alia, rcinoving inorc 
than six ( 6 )  bags, boxes, or bundles of construction debris during his or her route without prior 
consultation with and permission from a supervisor. 
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On November 18, 19, and 25,2008, a combined hcnring was held for petitioner and 

Vincent Brooks, the other Department eniploycc who was involvcd in thc same incident, beiorc A1.J 

Faye Lcwis. Charlcs Burgc, onc of sevcn General Superintendcnls of thc Department’s I‘icld 

Investigative Audit ‘l‘eam (“FIAT”) unit; Michael B. Warren, Deputy Chicf; Christopher DiNnpoli, 

Superintcndcnt of Bronx District 13; and, David Avarack, Superintcndent in thc FIAT unit, tcstificd 

on behalf or thc Dcpartrnent. The Dcpartmunt also submitted documcntnry cvidcncc. Vinccnt 

Brooks and pclitioncr testified on their own bchalf. They were both reprcscnlcd by the same counscl. 

Petitioncr also subiniltcd cvidence of his virtually unblemished work record, and his proof tliai hc 

was undergoing individual psychothcrapy. 

Thc testimony rcvealcd thal the Department received nn anonymous tip on January 

16,2008, that a homeowner in the Bronx who was having major rcnovations perlbrrned had arranged 

for Depnrtnicnt workers to remove substanhl debris from the renovation sitc. The FIAT assigncd 

David Avarack, a Superintendent, lo conduct a stake-out of thc location. Superintcndcnt Avarack 

began the slake-out at 7:30 a.m., in an unmarked car. At that timc, dcbris was piled outside thc 

location. This i n  and of itself was unusual, since this was not a collection day for that m a .  

Superiiitcudcnt Avarack testilied that to him, i t  looked like a “clean-up” from the house. At 

approxiniately 12:30 p.m., n Department truck was seen coming down  he block. The truck stopped. 

and two Departiiicnt sanitation workers bcgan loading the debris into the truck. Two or lhruo 

civilians cincrgcd li-om Ihe housc to assist. Mtcr the truck ivas loiidcd and drove of[, Superintcndont 

Avarack rcccived telephone instructions from General Superintcndcnt I3urgc to stop the truck and 

wait. 
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Supcrintcndcnt Burge tcstificd that he arrived from Quccns sometime Intcr. 

Superintendcnt Burge spoke to Brooks; Brooks told Superintcndent Burye that hc was helping out 

a cousin. Apparcntly, Brooks had been assigned to go for a random drug tcst that morning. Rathcr 

than report back to the garagc whcn he was done, and sign in for work, hc met petitioner outside thc 

garage. l’etitioncr, who had workcd on that truck that morning with Sanitation Worker Castilc, took 

the truck out ngain, and went with Brooks to the Urons to assist him. 

Supcrintcndent Avnrack, Dcputy Chief Warren and Superintendent Burge escortcd 

the truck to thc dump. The debris-which was dcscribcd as consisting of pieces ofwood, shcctrock. 

metal, furniture, bags, and household junk-weighed approximately two tons. It was later learned 

that Ncwsome, who had worked that morning, went back to the garage and took thc truck he had 

uscd on his routc thnt morning, after i t  was durnpcd and cleaned. Meunwhile, Superintendcnt 

DiNnpoli drove pelitioner and Brooks back to thc garage; they were met there by Deputy ChicfNick 

Vcro. Pctitioncr and Brooks were latcr advised that they were suspcndcd. 

‘The testimony olpetitioiier and Brooks revealed thnl a kw days bcfore January 16, 

Brooks had bcen approached by D Lhmily friend (a man who had dntcd Brooks’ cousin Tor 

approximatcly Iivc years), who told Brooks that he was cleaning out a ncwly-purchased house. and 

wanled IO know if Brooks could disposc ofthc matcrinl that was on thc sidewalk. Brooks rcportcd 

to the garagc that morning. expecting to work his shift and bc nblc to pick up lhc friend’s trash at 

some timc during or aftcr completion of his route. Instead, Brooks was directed to report to tlic 

clinic to undcrgo random drug testing. Whcn lie returned lo the gnmgc, hc saw Newsome, and askcd 
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petitioner to assist him in doing a favor ror a family friend. Newsome had no prior knowledge of 

this requcst. 

Newsome took the truck that hnd just been cleaned, nnd drove with Brooks to thc 

street where Brooks' friend lived. Brooks and Newsome testificd thal thcy were surprised at thc 

large amount ol'inatcrinl by the curb. l h c y  acknowledged that a fkw pcoplc from thc housc hclpcd 

load material into the truck. Afier thcy werc finishcd nod drovc oll; they were stopped by 

Superintcndcnt Avarack. Brooks stated that hc was helping a family friend or cousin. Newsome 

testified that hc told Superintendent Avarnck that he had performed similar work in the past for 

bosscs. nnd that Superintendent Avarnck rcplicd that perhaps those same people would hclp 

petitioner now. Ncwsome testified that d t c r  they returned to the garage, they wcre informed thnt 

they wcrc being suspended. Petitioner and Brooks were suspcnded for tcn ( 10) business days, and 

then returncd lo work. 

In a report and rccommcndation dated January 30, 2009, The ALJ susrained thu 

charges against petitioner for violating the Trade Waste Order only with respect to thc fact that thcy 

loaded a substantial amount of material from the residence into tlic truck without first consulting 

their supcrvisor. The ALJ rejectcd thc Department's contention that the material collcctcd 

constituted "tradc wastc," finding that thcrc was insufficient cvidcncc to prove that the waste dcrivcd 

from a contractor. The ALJ sustained thc charges ns to four sections of thc Dcpartrnent's Code 01' 

Conduct with rcspcct to petitioncr. She did not find that the charge or a violation of rule 1.3, had 

been sustained, since there was no evidcnce that he had failed to sign in niid out that day. The ALJ 
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recommcndcd that pctitioner’s employmcnt with the Department be tcnninated. The Cornmissioncr 

acceptcd thc rccommendation, in a detcrmination dntcd February 6,2009; petitioner’s employmcnt 

was terminated effcctivc February 10, 2009. This proceeding followcd. 

Petitioner specifically admits that he does not dispute the (acts, but contcnds that thc 

penalty of termination was cxccssive, given the Department's past practiccs. I t  is petitioner’s claim 

that his tcnnination From employment, undcr these facts, was arbitrary and capricious and constitiitcs 

an abusc of discrction. I - k  docs not nrguc that sustaining the bulk or the charges was arbilrdry and 

capricious and constitutcs an abusc of discretion. His only challcngc is to thc penalty and the Ijilurc 

to consider his years of service and prior record. Petitioner clicited testimony from al l  of his 

supervisors who testified on behalf of thc Department that petitioner was a good worker, who had 

nevcr givcn his supervisors any problcnis; in hct, there wns tcstimony thut  pctilioner perforincd 

additional work when asked to do so. Pctitioncr also contcnds that in prior cases, others who wcrc 

faccd with the samc charges and found guilty wcre not terminated from employment. Finally. 

petitioner elicited testimony that the material that was picked up was not trade waste material but 

was marcrial that thc Department would normally pick up from n homcowncr, albeit in certain 

specified quantities; this is not a case of picking up trade waste or construction dcbris. Petitionor 

asserts [ha[ tlic decision to dismiss him was without a rational busis and unsupported by the facts. 

-0 f Education, 34 N.Y.2d 232 (1974). The City argues that this court should not upsct 

the detcrmination o f  thc Cominissioner and that thc court should dismiss the petition. 

It is wcll-settled that “[a] court mny not substitute its judgmenl for that of thc board 
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or body it rcvicws unless the decision under review is arbitrary and unreasonable and conslitutcs an 

abuse of discrction." Pcll, supm at 231. To upsct the penalty phase, a penalty must bc round to bc 

"'so disproportionate to the ol'l'ense , . , as to be shocking to one's sense of I'nirncss."' Id. at 233, 

cluotina Stoln v. Bwwd of R c w ~ ~ t s .  4 A.D.2d 361, 364 (36 Dep't 1957); Kellv v. Sialir, 96 N.Y.2d 

32,38. rcarg. denied 96 N.Y.2d 854 (2001). The Appcllate Division has upheld the termination of' 

sanitation workcrs for violations of'thc Trade Waste Order (see, e.&, J,QWC v, Ihhcr tv  . 5 2  A.D.3d 

233 [ I  st Dep't 20081; Cuthbcrl v, FarreU ,305 A.D.2d 180 [ 1 st Dep't 2003]), although in both cascs. 

there was evidence that thc tcrniinated workers had elicited andor  acceptcd a graluity. 

The challenge hurc is to the severity of the penalty. As respondents poinl out! thc 

Trade Waste Order provides that termination may be imposed for violating i ts ternis; petitioilcr 

violated the Tradc Wask ordcr and violated other rules ns well. The cases that tic points to in an 

attempt to show that thc penalty of tcrminalion was dispropoflionatc to thc offtnsc arc rcadily 

distinguishnblc, since in none of thosc cases did the sanitation worker takc a Departmcnt truck, afcr  

his route was finished and without authoriznlion, and use civilinns to load dcbris, nor were they 

absent from work without authorization. Rathcr, the cases petitioner citcs arc cases in which trade 

waste was placed into u sanitation truck while the employees wcrc on thcir rcspcctivc routes. 

The hct that pclitioncr's work was completed for the dny is of no moincnt. I-IC was 

still on the clock. Whilc it  is lruc that there was no evidence of money changing hands and no firm 

evidence that the matcrial coiisisted of trade waste, the evidence IVBS undisputed that petilioncr look 

a Departmcnt sanitation truck, without authorization, and activcly participaicd in a private, 
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unauthorized pick up; he also nllowcd civilian employees to load the truck. The ALJ considered 

petitioner's cmployrnent history; he had but onc reprimand, for a sick leave violation in 2008. 'I'hc 

ALJ gave duc- considcration to Newsomc's Icngthy employment history and virtually unblemished 

disciplinary rccord. She considered thc mitigating factors set forth above. Finally, the ALJ notcd 

that the Dcpartmcnt does not scem to diffcrcntiate bctween different typcs ortrade waste violations. 

Having found that petitioner violated the Trade Waste Order, she was constrained to recommend 

termination orcinployment. Her reluctance to do so was palpnblc, in hnr shc cxpressly noted that 

the Department could still agree to a posl-trial settlement, and by her statcmcnt that Newsome, who 

was praised by his supervisors and "appeared to be the more passive pnrticipant," admitted his 

wrongdoing and, i f  allowed to continue working, would bc '-[un]likcly la make the same error 

again." 

Although the pcnalty ol'termination may seem hnrsh under these circumstances, i t  

is not shocking to the conscience. Accordingly, I am also constraincd lo dismiss the petition. This 

constitutes the dccision, order, and judgment of the court. 

Dated: Scptcinber a f ,  2009 ----+-- JOAN . LOBIS, J.S.C. 
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