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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
I ,  

PRESENT: PART 7 
Jbstice 

-------- ----- - 

INDEX NO. 

Number : 60267312008 

PH2001, LLC 
vs. 
PLAZA RESIDENTIAL OWNER LP 

SEQUENCE NUMBER : # 001 

DISMISS COMPLAINT 

MOTION SEQ. NO @=- MOTION DATE 

MOTION CAL. NO. 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits -. -. 

Replying Affidavits -- - 

Upon the foregoing papers, it is ordered that this motion i/, 

J. S. C. 
Dated: ~ 

Check one: FINAL DISPOSITION 

Check if appropriate: DO NOT P 
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

_ _  
THE PLAZA PH2001, LLC, 

Plaintiff, 
-against- 

PLAZA RESIDENTIAL OWNER LP. CPSI REALTY LP, 

ASSOCIATES LLC and KRAMER LEVIN NAFTALIS & 
FRANKEL, LLP, 

EL-AD PROPERTIES NY LLC, STRIBLING MARKETING 

Defendants. 

PART 8 

INDEX NO. 602673/08 

MOTION DATE 

MOTION SEQ. NO. 001 

The followlng papers, numbered I to 6 were read on this motion: 

Notice of Motion -Affirmation - Exhibits 

Memorandum of Law 

Answering Affirmatlon 

Memorandum in Opposltlon 

Reply Memorandum of Law 

Cross-Motion: n Yes u No 

PAPERS WUMBEAED 
132 

3 

4 

5 

6 

Upon the foregoing papers, it is ordered that the motion to dismiss is 
decided as follows: 

Thc record shows that, during the renovation of the Plaza Hotel in 2007, the 

plaintiff entercd into purchase agreemcnts for a pentliousc apartment and a smaller 

apartment from thc sponsor, (Mendant Plaza Residential Owner 12'. ' In accord with those 

The othcr tlefe11dants are the pro-jcct's fmner  sponsor, an affiliated cornpariy pcrronning the I 

renovations, the selling broker and the lawtirni. 
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agrccm ent s, p 1 ai 11 ti fl' Inad c pay merits of $6,2 0 0,O 0 0 and $3 0 7,O 0 0,  respectively , w h i ch 

payments are being held in escrow by the lawfirm. 

The penthouse, an addition to the existing structure of the Plaza, was under 

construction at the time that the partics entered into the purchase agreements. Plainti11' 

allegcs it had no access lo the unit during construction and that the completed pcnthouse 

unit (1) was not constructed in accordance with the plans and spccifications filed with the 

Dcparttnent of Buildings; (2) did not cornport with tlie unit as depicted in the model of the 

Plaza shown to the plaintiff prior to purchase; and (3) did not comport with the 

reprcsentations made by the sponsor :is to the size of the rooms, height of the cciliiigs and 

number and sizes ol' thc windows. PIaintilT asserts h i t ,  pursuant to tlie provisioiis or thc 

Condominium Plan, incorporatcd into the sales agreerncnts, it should have bccn notified 

of these changes and given lhc opportunity to conscnt thereto or to rescind the 

agreenienl s . 

'The complaint contains f'our causes of action: ( I  ) breach of contract against the 

sponsor; (2) lcgal fees in accord with a provision in the purchase agreements; (3) fraud 

against thc spoiisur and the brokcr; and (4) release ol' the down payments l o  the plaintiff. 

Defendants move to dismiss the complaint in its entirely. In the alterrialivc, 

defendants move to dismiss as to the srnallcr apartment against which no  complaints have 

bcen made. Additionally defendants seek release ol'thc down payments to the sponsor and 

an award of legal fccs. 
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In support ol‘ its inotion to dismiss, dekndants point to the following provision 

containcd in both purchase agrcemcnts: 

No Representations. Purchaser ackriowlcdges that Purchaser has not relied 
upon any architect’s plans, sales plans, selling brochures, advertisements, 
reprcscntation, warranties, stalemcnts or estirnatcs of any nature 
whatsoever, whether written or oral, made by the Sponsor, Selling Agcnt or 
othenvisc, including, but not lirnitcd to, any relating to thc description or  
physical condition of the Propcrty, the Building or the Unit, or the sizc or 
thc dimensions of the Unit or the rooins thcrein contained or any other 
physical characteristics thereol ... cxcept as hcrein or in thc Plan speciGcally 
represented; Purchaser has relied solely on his or hcr own judgiiicnt and 
invcstigaliori in deciding to enter into this Agreement and purchase thc 
LJnit. No person has heen authorized to make any representations on behalf 
o l  the Sponsor. No oral representations or statements shall be considcrcd a 
part ofthis Agrcemcnt. Purchaser agrees (a) to purchase the Unit, without 
ol‘lsct or any claim against, or liability of, Sponsor, whethcr or not any 
layout or dimension of the Unit or any pari thereof, or of the Cotninon 
Elements, as shown on the Floor plans on file in Sponsor’s office and [to 
be] filcd in th City Rcgister’s Of’ficc, is accuratc or correct, arid (b) that 
Purchaser shall not bc rclieved o l  any of Purchascr’s obligations hereunder 
by reason of any imrnaterial or insubstantial inaccuracy or m o r .  l h e  
provisions ol‘this Article 20 shall survive the closing ol‘ litlc or the 
lormination of this Agreement. 

In evaluating a disniissal motion based on the pleadings, the solc criterion is wliether the 

pleading slatcs a cause of action, and ii; rrom its four corncrs, factual allcgations are discerned 

which taken togelhcr manifest any cause of acliori cognizable at law. (Griggenheimer v Ginzhzrr.g, 

43 NY2d 268 [ 19771 ) ?‘he Court prcsumes the allcgations ofthe complain1 to hc true and 

accords thcm every hvorable inkrence, cxcept insofar as they consist of bare legal conclusions 

or are inherently incredible or flatly contradicted by docunicntary evidence. ( Beattie v Brown & 

Wood, 243 AD2d 395 [lst Dept 1 W 7 ]  ) Dismissal pursuant to CPLR 321 1 (a)( 1) is warranted 

only if thc documentary evidence submitted conclusively establishes a defensc to the 
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asserted claims as a iiiatter of law. (Ludenhurg Il’halmmn & Co v Tim’s Amusements, Inc, 275 

AD2d 243 [lst Dept 20001 ) 

This Court finds that the disclaimer contained in thc purchase agreements relates 

precisely to plaintiffs complaints and establishes a complete deknse as a matter of law 

(Dnnixnn Realty Cnrp v Harris, 5 NY2d 3 17 [ 19591 [“Wherc a purchase agrcement 

contains a specific disclaimer that a purchaser is not relying on extra-contractual 

represcntations by the seller, the disclaimer destroys the allegations in the coinplaint that 

the agreemcnt was executed in reliance upon contrary oral reprcseiitations.”]) 

Plaintiff’s reliance upon the Condominium Plan is misplaced. TJnder the 

Condominiuiii Plan, the sponsor reserves thc riglit to 

(i) amend from tinic to time any of the Plans and Specifications 
(including changes in layouts and designs, changes in the sizc or 
number of [Jnits ... and changes af‘lccting the materials, appliances, 
equipment, fixtures and other construction details) ... . 

The right to rescission ariscs only lrom changes which are “matcrial (for examplc, 

variations in squarc fnotage in cxccss of S’%).” Plainlifi’s pleadings [ail to describe any 

changes which, under these dcfinitions, would be considercd “inaterid .” 

Whcre, as herc, the defendant in an action for declaratory judgment moves lo 

dismiss pursuant to Cl’LR 32 I 1 (a)(7), thc Court should declare the rights or thc parties. 

(Riveru v Russi, 243 AD2d 16 1 [ 1 st Dept 19981) 

This Court finds that, in light of the abovc, the defendant law firm may releasc the 
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down payments it holds in escrow to the sponsor and the sponsor may rccover its 

rcasonable lcgal fees pursuant to Section 35 of the purchase agreements. 

We havc considered thc other arguments of the parties and find them to he without 

merit, 

Conclusion 

Accordingly, it is 

ORDERED that motion by defendant to dismiss thc complaint is granted. 

Settle order. 

This retlccts the decision and order of the court. 
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