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Petitioncr Ronald Dcvitt brings this petition, pursuant to Article 78 ofthe C.P.LaR.,  

seeking to overturn the Fcbruary 2? 2009 decision ofrcspondent Department of Housing Preservation 

and Dcvclopment (“I-IPD” or thc “Departmenl”) lo deny his rcyuest for succcssion rights lo 

apartment 9E at 2333 Fifth Avenuc in Manhattan (the “Apaflmcnt”). Rcspondent Riverbend 

Housing Company, Inc. (“Riverbcnd”) is the owncr ofthe building. The Departnlcnt und Riverbcnd 

oppose the petition. 

The Apartment is subjcct IO the Mitchell-Lama Law, Article I1 OFIIIL‘ Private Housing 

Finance Law and, thercforc. tcnnnts arc subjcct to ccrtnin restrictions and occupancy regulations. 

Petitioncr allcges that hc rcsided in thc Apartmcnt with Rcginald Casey, the tcnant 01‘ record, siiicu 

January 2002. Mr. Casey died on February 14,2004, at the age of 92. Petitioner asserts that thcir 

relationship was akin lo that of fathcr and son, as evidenced by thc use of the term “stcpson” on thc 

2002 income affidavit in rcferring to pctitioncr. 
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Sometime after Mr. Cnsey’s death, Riverbend sent petitioner a “Nolice of Inlention 

to Terminatc Lease & Preliminary Notice of Grounds for Eviction,” dated January 18, 2005 (thc 

“Notice”). The Notice sets forth that pcti tioncr was occupying the Apartment unlawfully because 

he was not a member of Mr. Casey’s immediate family. The Notice further states that unless 

petitioner vacated thc premises, Riverbend would requesl that the Department procced with a hcaring 

to address the charges against petitioner, and seek a certificate oreviction. 

In January 2005, petitioner was served with a Notice of Hearing, which advised 

petitioner that a hearing was scheduled for February 9, 2005. The hearin8 was subsequently 

adjourned to November 14, 2006. In nn undated stipulation, the parties agreed to convert the 

proceeding to a succession rights proceeding and waive a hearing. The parties agreed that the issue 

would be determined on submission, with all documents regarding the occupancy of the Apartment 

or relating to any claim for succession rights to be submitted on or before December 14,2006. 

Petitioner submitted his documcnts in n timely manner. These documents included 

a petition signed by a number of cooperators in support orpelilioner’s cffort to remain as a rcsident 

of the building and bills addressed to petitioner at the Apartment. Riverbend apparently failed to 

submit its documents until nearly two years later, on November 12,2008. Riverbend submitted a 

letter from each of Mr. Casey’s two sisters; a durable power of attorney appointing petitioner to act 

on Mr. Casey’s behalk and, a letter from Marie Davis, Mr. Casey’s daughter, together with Mr. 

Casey’s will, death certificate, and check registcr. 
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On February 2,2009, I-IPD Administrative Hearing Officer Frances Lippa rcndcrcd 

a writtcn dctermination denying petitioncr's appcal of succession rights. The Hearing Officer notc.d 

that the 2002 incomc aI'fidavit, dated April 30, 2003, and notarized on May 14, 2003, lists Ronald 

Devitt us residing in the Apartmcnt. I'ctitioner's gross incomc is reported as $2,100. Under the 

hcadiny "relationship," petitioncr is dcscribed as a "stepson." Thc Hearing Ofliccr noted, howcvcr, 

that no documentary cvidcncc \vas submitled to prow that pelitioncr was the stcpson of Mr. Cnscy. 

To be considered n family mcmbcr, the Hearing Oflicer noted, ihc individual claittiing succession 

rights must be rclaicd to the tenant of record either in onc or the ways specificd in 

R.C.N.Y. # 3-0Z(p)(2)(ii)(A), or in P non-traditional manner, as dcfined by 3 3-02(p)(2)(ii)(B). by 

a showing that the iiidividual cluiniing succcssion rights had u shured finuncial and emotional 

commitmcnt and intcrdcpendence with the tenant of rccord. 

Thc powcr of attorncy, which was exccuted by Mr, Casey on December 16, 2003, 

describes petitioner ns a "dcar and loving friend." Mr. Casey's 1995 will, which also describcs 

petitioncr ns n"denr friond," bequeathed nudio und sietco equipment to petitioner; others in Ihc will 

were also dcscribed as dcar friends. Mr. Cnsey's sistcrs, who resided in California and Illinois (onc 

of whom has sincc dicd), submitted lctters in support of petitioner's claim; thc letters state 11in1 

petitioncr volunteered his services to assist thcir brothcr, since they both lived so far away. Both 

sisters described petitioner as a dcur friend, who was like a membcr of the fumily. Their brothcr, 

they both wrote, was likc u father to petitioner. Petitioncr, in turn, wus thcre 10 tend to their brothcr's 

needs once Mr. Casey became ill, and gave up his own apartment IO move into ihc Apatzmcnt \villi 

Mr. Cnscy. 
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But, the Hearing Officer found that all of this evidence was ouwcighed by thc 

evidence presented by Rivecbcnd from Mr. Casey’s daughter, Marie Davis, thc executris of licr 

father’s estate. Ms, Davis submitted a letter, dated January 26,2005, which sets Ibrth that petitionar 

was an employee who wus paid to circ for hcr I‘athcr, and was not a rclative. Included with the Icttcr 

was n copy oTMr. Casey’s check register, beginning with a check dated August 30,2002. The chcck 

registcr rellected that checks wcrc written to pctitioner from on or about Scpkmber 24, 2002. 

through on or about February 9, 2004, initially in the amount of‘ $1,300, and then increasing to 

$1,500 bcginning on or about Oclobcr 15, 2003. Thc register reflects that the checks are dated 

approsirnately on a bi-weekly basis. Two entries4ated July 16, 2003 and October 2. 

2003-include thc noiuiion that the checks wcrc for caretaking scrvices. One entry, dated July 7, 

2003, contains the notation “late-should’ve bccn for thc 1 st.” It docs not appcac that petitioncr hud 

any opportunity to rcbut the information in the chcck register; but, as noted above. hc stipulated to 

have the issue of succession determined by submission of documents. 

Based on thc check rcgister cvideiice, the Hearing Ol’ticer found that while petitionor 

may huvc had a “closc rclntionship” to Mr. Casey, it was apparent that he was paid for his caretaking 

services, which evinces un employcr-employee relalionship, and not tl family relationship. Shc found 

no evidencc that they intermingled their finances; Iheruforc, she found there was no evidence ol’an 

“emotional and financial commitment and interdepcndcnce,” as required undcr thc rcgulations. 

In an Articlc 78 proceeding, the COUII’S review ol‘an administraiivc uction is limiicd 

to a determination of whether that administrative decision was rnadc in violntion of luwful 

-4- 

[* 5 ]



procedures, whether i t  is arbitrary or capricious, or whcther it was affectcd by an error of law. 

gf Pel1 v . Board of F. duc., 34 N.Y.2d 222, 231 (1974). “The arbitrary or capricious test chiclly 

‘relates to whether II particular action should have been tnken or is juslilkd . . . and whethcr thc 

administrativc action i s  without foundation in fact.”’ J’& (citation omittcd). A determination is 

considcrcd “arbitrary” when it  is made “without sound basis in reason and is gcnerally taken without 

regard to thc facts.” J& 

.. 1 hc rulcs for occupancy rights of family member and succcssion rights to a Mitchell- 

Lama unit arc set forth in 28 R.C.N.Y. Q 3-02(p). The term “family member“ is defined in 3- 

02@)(2)(ii) as 

(A) A husband, wife, son. daughter, stepson, stepdaughter, including 
any adopted children father, mother, stepfather, stepmother, brothcr, 
sister, nephew, niece, uncle, aunt, grandfather, grandmother, 
grandson, grandaughtcr [sic], father-in-law, mother-in-law, son-in- 
Inw, or daughter-in-law of thc tcnantkooperator. 

* t  he tcnnntkoomrator in th e (W Any otha person 
WPflWat 
fimm io1 c- and inlcrdepcndcnce ’ bctw een such person and 

wowratu. Although no single factor shall be 
detcrminativc, evidence which is to be considcrcd in determining 
whether such emotional and financial commitment and 
intcrdcpendence existed shall be the income affidavit liled by the 
tenantkooperator for the apmmcnt and other evidence which may 
includc, without limitation, the rollowing factors: 

. .  
a m~~~ rwdence who can move 

([I) longevity of the relationship; 

(15) sharing of or relying upon each other for payment of household or 
family expenses, and/or othcr common necessities of life; 

(c) intermingling of finances as evidenced by, among other things, 
joint ownership of bank nccounfs, person and real property, credit 
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cards, loan obligations, sharing a household budget for purposcs of 
recciviny yovemmcnt bcnefits, clc.; 

(d) engaging in family nclivitics by jointly attending fninily functions, 
holidays und celebrations, social and recreational nclivities, elc.; 

(e) formalizing or legal obligations, intentions, and responsibiliks to 
each other by such nicans as executing wills naminy each other ns 
executor and/or beneticiary, granting each other a power of attorney 
andor conferring upon cnch other nuthority to makc health care 
dccisions each for thc other, cntcring into a personal relationship 
contract, rcgistering il domestic pnrtncrship pursuant to Executivc 
Order No. 48, dated January 7, 1993 or Local Law No. 27 of 1998, 
serving EN n reprcscntutive pnycc for purposes of public benetits, or 
othcr such formali-mtions; 

(0 holding rhemselvcs out as family members to other family 
mcrnbcrs, friends, niembcrs of thc community or rcligious 
institutions, or socicty in general, through their words or actions; 

(9, regularly performing family functions, such 8s caring for cach 
other or cach othcr‘s cxiended family members, and/or relying upon 
each other for daily ranlily services; 

(h) cngnging in othcr patterns of’ behavior, or othcr action which 
evidences the intcntion of creating a long-lcrm, emotionally 
committed relationship. 

(Emphasis added.) 

In support ofthe petition, petitioner has submitted a sworn statement, dated Fcbrunry 

25,2009, in which hc scls forth that he was not Mr. Cnscy’s primnry caretaker. Pclitioner siatcs that 

he took an early rctircnietit as an inspcctor from the Depnrtmeni of Transportation. He status that 

Mr. Cnscy’i primnry curcgivers were petitioner’s brother. Robcrt Dcvitt, Jr., and Kathy Jones, who 

is not othcnvise identified. Petitioncr t‘urthcr states that he is a disabled Vietnam War veteran. with 

chronic PosI Traumatic Stress Disordcr (“PTSD”) since the war. Petitioner states that Iic had 
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formerly workcd two blocks from the World Trade Center, and the events of September 1 I - 200 I 

triggered his PTSD, which caused him to retire carly. He also submittcd u sworn statement by Ms. 

Jones, dated February 25,2009, which stntcs thut she was one of thc two primary carctakers for Mr. 

Casey whilc pctitioncr was working. Shc siaics that she was paid $10 pcr hour by petitioner. A 

similar sworn statcmcnt, also dated February 25,2009, was submitted by pclitioncr’s brother, Robert 

Devitt, Jr. Pctitioner’s brother states that he WOIC checks from Mr. Cascy’s account and gave them 

to his brother lo dcposit. Petitioner’s brother avers that he and Ms. Jones were each paid $10 pcr 

hour from these funds. 

All three statements arc sworn to on February 25, 2009. None of thew stntcrnents 

were submitted to the Hearing Officer. “Judicial rcvicw of administrative determinations is conlincd 

to the ‘facts and rccord adduced before thc aycncy.’” m e r  o f Yarbou &v. Franco, 95 N.Y.2d 342, 

347 (2000), quoring, Matter of Fnnell i v. New York Cirv Con cilialion & Annealsad, ,90 A.D.2d 

756,757 ( I  st Dep’t 1982), a d  fm r easons bclo w, 58 N.Y .2d 952 ( I  983). I1 was incumbent upon 

petitioner to submit these statements or similar evidcnce to rebut the evidcncc presented by Mr. 

Casey’s daughter, at thc time of the administrative proceedings, to show that he was not a paid 

caregivcr. Since those statements are nai pari of the administrative rccord, this court cannot consider 

them. 

- Bascd on the evidence that was before the Hcaring OTficcr, il was not nrbitrnry and 

capricious for her to conclude that petitioner was a paid employee or  Mr. Casey. There was no 

evidence to show that petitioncr was actually Mr. Cnsey’s lawful stepson, nor was there evidence of 
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