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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

X 
LAW OFFICES OF CHARLES D. HELLMAN, and 
CHARLES D. HELLMAN, ESQ. 

....................................................................... 
Index No. 104156/08 

Plaintiffs, Decision and Order 

JOSEPH 
PIZZEIU 

-against 

GENOVA, JR., 
A, INC., 

By decision and order of the Honorable Ira Gammerman, JHO, dated November 

10, 2008, the issue of the amount of attorneys' fees' to be awarded plaintiffs, was referred for 

assignment to a Special Referee to hear and determine. 

This matter was assigned to the undersigned Special Referee for a hearing on 

March 17, 2009, at which time only counsel for plaintiffs appeared. Appearances were as 

fo 1 lows : 

For Plaintiffs (Pro se), 
Charles D. Hellman, Esq. 
Law Offices of Charles D. Hellman 
420 Lexington Avenue-Suite 2620 
New York, N.Y. 10170 

For Defendants (Pro se-Default), 
Joseph Genova, Jr. 
6 22nd Street 
Jericho, New York 11753 

Crocchiolo Pizzeria, Inc. 
C/o Joseph Genova, Jr. 
6 22nd' Street 
Jericho, New York 11753 

An inquest on the referenced issue was held on March 17,2009. 

- 

'Including costs and expenses. 
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Testimony 

(1) Plaintiffs called Charles Hellman, Esq. to testify on its behalf. Counsel testified that the 

defendants are former clients who he and his firm represented in two separate matters. Accord- 

ing to counsel, he was orally retained by corporate defendant Crocchiolo Pizzeria, Inc. (“Cro- 

cchiolo”) sometime prior to June 2006 with respect to a landlordtenant dispute and that he 

rendered legal services to Crocchiolo during the period June 1, 2006 through December 3 1, 2006. 

(2) Counsel testified that during the course of his representation of Crocchiolo, he regularly sent 

the corporation invoices with regard to services rendered. Counsel testified that such invoices 

contained information about the work performed, the time spent, and the time billed for such 

works2 Counsel testified that as of March 5 ,  2007, Crocchiolo owed him the total sum of 

$1 8,926.66, representing a balance owed. 

(3) Counsel testified that he was retained by defendant Joseph Genova, Jr. (“Genova”) to per- 

form certain legal services with regard to a proposed business transaction and that he performed 

such services during period July 1,2006 through January 3 1,2007. Counsel testified that he sent 

Genova an invoice for the legal services rendered, but that Genova failed to pay the monies owed 

despite demandn3 Counsel testified that as of March 15,2007, Genova owed him the total sum of 

$5,798 -50. 

(4) Counsel testified that he obtained his undergraduate degree from Cornel1 University and 

graduated from Rutgers University School of Law in 198 1. Counsel testified that while at law 

’Copies of invoices for the periods June 1 through June 30,2006, July 1 through August 
3 1,2006, September 1 through September 30,2006, and October 1 through December 3 1,2006, 
were admitted into evidence as Plaintiffs Exhibit#s 2-A, 2-B, 2-C, and 2-D, respectively. 

3A copy of this invoice was admitted into evidence as Plaintiffs Exhibit#4. 
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school, he served on Law Review-Notes and Comments. Counsel also testified that after grad- 

uation, he was admitted to practice law in the federal courts in July 198 I.. Counsel testified that 

practiced law at a small law firm and eventually became a partner. According to counsel, he was 

admitted to practice Jaw in New Jersey in 1981, and in New York State in 1986. Counsel also 

testified he started his own law practice approximately 5 years ago. Counsel further testified 

that he concentrates real estate law and litigation, and that he billed the defendants in the instant 
. .  

matter at the rate of $300 per hour. 

Conclusions of Law 

(1) The Special Referee's query is limited by the scope of the instant reference (see, Marshall v. 

Puppas, 143 AD2d 979 [2"d.Dept. 19881-[a referee is controlled by the order of reference, and 

must comply with direction therein]; Volk v. Volk, 254 AD2d 274 [2nd Dept. 19981). 

(2) h determining same, the referee is to consider the character, demeanor, and interest of the 

witness[s]. As the trier of fact, the referee determines whether or not the testimony is colored in- 

tentionally or unintentionally by those factors (see, Lauria v. Lauria, 187 AD2d 888, 889 [3rd 

Dept. 19921). Although the witness may have an interest in the outcome of the litigation (see, 

Coleman v. New York City Tr. Auth., 41 AD2d 812, affirmed 37 NY2d 137 [1975]), which is 

highly material to the assessment of the credibility of the witness (see, 6.5 NY Jur., Witnesses, 7 1, 

pp. 233-234), it does not mean that the witness has not told the truth (see, Calmdm v. Nomood,  

8 1 AD2d 650, 65 1 [2"d Dept. 19811; Dobro 1'. Village of Sloan, 48 AD2d 243, 247-248, appeal 

dismissed 37 NY2d 804 [ 19751-[it is widely accepted that whether a witness has a personal in- 

terest in the outcome of the litigation is a factor that must be identified in order to adequately 

perform the unique duty of weighing the evidence and assessing the credibility of witnesses]). 
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(3) As the trier of fact, the referee has the liberty to disbelieve the testimony of witnesses even 

though it is not otherwise impeached or contradicted (see, Domninguez v. Manhattan & Bronx 

Surface Tr. Opemting Auth., 46 NY2d 528, 534 [ 19791-[issues of credibility are for the trier of 

fact]). 

(4) The parties must establish by a fair preponderance of the credible evidence that the claim they 

are making is true (see, Spangenberg v. Chaloupka, 229 AD2d 482, 484 [2nd Dept. 19961). The 

evidence must be relevant and have the tendency to make the existence of a fact more probable 

or less probable than it would be without the evidepce (see, Epstein & Wessenberger, New York 

Evidence 1996/1997 Courtroom Manual 1996, Chap. 3-1, at 35; People v. Lewis, 69 NY2d 321, 

325 [ 19871-[evidence is relevant if it has any tendency in reason to prove any material fact]). 

Evidence which is “evenly balanced” is insufficient to overcome the burden of any applicable 

presumption (see, Rinaldi & Sons, Inc. v. Wells Fargo Alarm Services, Inc., 39 NY2d 191 , 192 

[ 19763). 

( 5 )  An award of attorneys’ fees must be supported by proof of billing and services rendered (see, 

Cwikinski v. Cwiknski, 1 15 Ad2d 95 1 [4‘h Dept. 19851). In determining the appropriate 

attorneys’ fees, certain factors are to be considered by the court, such as time and labor required; 

the difficulty of the questions presented; the skill required to perform services, including the 

lawyer’s experience, ability and reputation; the amount involved; and the benefit resulting to the 

client from the services (see, Matter ofFreeman, 34 NY2d 1, 9 [ 19741; Morgan & Fznnegan v. 

Howe Chenzicnl Co., Inc., 210 AD2d 62 [ l”  Dept. 19941). 

(6) A lawyer may of course perfom certain “non-legal” work, such as clerical work or the filing 

of papers, but such work may command at a lesser rate. In other words, the dollar value of the 
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work is not enhanced just because a lawyer performs it (see, In the Matter of Rahmey v. Bluni, 95 

AD2d 294, 301 [Znd Dept. 19831). 

(7) The court may form an independent judgment from the facts and evidence before it, as to the 

nature and extent of the services rendered, make an appraisal of such services, and determine the 

reasonable value thereof (see, Bankers Federal Sav. Bank FSB v. Off West Broadway Dev- 

elopment, 224 AD2d 376, 378 [la‘ Dept. 19961). 

Findings of Fact/Analysis 

(1) I have considered all of the evidence submitted, and I find that plaintiffs have established, by 

a fair preponderance of the credible evidence, that they are entitled to an award in attorneys’ fees 

against Crocchiolo in the total sum of $18,926.66, and against Genova in the total sum of 

$5,798.50 (see, Spangenberg v. Chaloupka, supra). 

( 2 )  Specifically, I find that counsel testified credibly that the defendants were former clients who 

he and his fimi represented in two separated matters (see, Lauria v. Lnuria, supra). I also find 

that counsel testified credibly as to his education and legal experiences, as to the legal services he 

performed on behalf of Crocchiolo during the period June 1,2006 through December 3 1,2006, 

and that he sent Crocchiolo invoices during the course of such representation (.id). I find that 

counsel also testified credibly that Crocchiolo currently owes plaintiffs the total sum $18,926.66, 

representing a balance due (,id). I find that the documentary evidence corroborates counsel’s 

testimony (see, Cwikinski v. Cwikiizski, supra; Mutter of Freeman, supra). 

(3) I find that counsel further testified credibly that he and his firm performed legal services for 

Genova during the period July 1,2006 through January 3 1,2007, that he sent Genova invoices 

during the course of such representation, that Genova failed to pay the monies owed despite 
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demand (.id). I find that counsel also testified credibly that Genova currently owes plaintiffs the 

total sum of $5,798.50 (.id). I find that the documentary evidence corroborates counsel’s test- 

imony (see, Cwikinski v. Cwikinski, supra; Matter of Freeman, supra). 

Conclusion 

Upon consideration of all the testimony presented, the considered credibility to be 

afforded the witness, and review of all exhibits admitted into evidence, I find that plaintiffs are 

entitled to an award of attorneys’ fees against Crocchiolo in the total sum of $1 8,926.66, and 

against Genova in the total sum of $5,798.50. 

OFDERED that the Clerk of the Court is directed to enter judgment in favor of 

plaintiffs Law Offices of Charles D. Hellman and Charles D. Hellman, Esq. and against 

defendant Crocchiolo Pizzeria, Inc. in the amount of $1 8,926.66; and it is further; 

ORDERED that the Clerk of the Court is directed to enter judgment in favor of 

plaintiffs Law Offices of Charles D. Hellman and Charles D. Hellman, Esq. and against def- 

endant Joseph Genova, Jr. in the amount of $5,798.50; 

ORDERED that the interest on the judgment shall be calculated at the statutory 

rate, together with costs and disbursements, to be taxed by the Clerk upon submission on an 

appropriate bill of costs. 

Date: 

Date: 

The foregoing constitute the 

September 25,2009. 

decision and order of the court. 

Special Referee 

Clerk of the Court 
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