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SIJPRRME COURT OF THE STA’lE OF NEW YORK 
COUN’I’Y OF NEW YOKK: P A K ‘ l  ‘THREE 

In the Matter of thc Applicalion of 
-X ____----____________________lll_______ 

27s S E V I ~ N T I I  AVENUE BUILDING r , r c  

Pe ti tioncr, Iiidcx No.: I 14207/08 
Motion Date: 
Motion Seq. No.: 001 For a Judgment pursuant to CPLR $ 5225 and $ 5227 

-against - 

Petitioner 275 Scveiitli Avenue Building LLC (“Landlord”) moves, pursuant to CPLR 

5225 and 5227, for ;-i judgment declaring that DMT Sports, Inc. (“DM1 Sports”) is a 

continuation of the busincss of DMJ, Inc. (“DMI”) and awarding judgment in its favor and 

against JIM1 Sports in the amount of$143,725.90. 

BACKGROUND 

1,andlord is the owncr and landlord of the building known as 275 Seventh Avenuc, 

New York, New Yorlc (the “Building”), whercin TIM1 occupied a portion ofthe ground floor 

(the "Premises") (Petition at 7 I ) .  

DMJ, the jLidgiiient-debtor of ajudgmcnt entered June 17, 2008 (the “ludgnicnt”) in 

an action captioned DMI Inc. v 275 Seventh Avenue LLC nnd 275 Seventh Avenue Buildirig 
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LLC‘, Index No. 117463/05 (Sup Ct, NY County), is aNew Yorlc corporation formed in 1992, 

m d  is still an active ciitity authorized lo do business in the State of New York (id. at 1 2 ) .  

In September 2005, 1IM1 abandoned the Prciiiises and, in December 2005, 

commenced :in action against Landlord, seeking damages allegedly causcd by its rcfusal to 

consent to a proposed sublet (id at 10). In February 2006, Landlord counterclaimed for 

unpaid rent arid additional rent duc (id. at 11). In January 2007, Landlord nioved for 

sirrniiiary judgment (id.). By order dated Deceiiiber 7,2007, Landlord’s summaryjudginent 

motion was granted iii its entirety (the “Order”) and it was awardcd it $143,752.90 on its 

countcrclaims (id. at 12). 

DMT Sports, foriiicd in 1993, is a Pennsylvania corporation, with its principal offices, 

warehouse, storage and shipping facilities currently located in Fort Washington, 

I’ennsylvania. It is cngaged in the manufacture and salc of billiard, dart-board and 

table-tennis equipment tliroughout the United States (id. at 3). 

Landlord asserls that the business conducted by DMT was part of a singlc integrated 

enterprisc that currcntly continues in operation as DM1 Sports (id. at 14). Specillcally, it 

points out that ( I )  thc principals or DMT are the siiiiie as the principals of UMI Sports, 

including Paul Geigerich arid Gary Geigerich (id. at 15) and (2) DMT Sports is conducting 

thc s m e  business and is selling the s m e  products and equipment that DMI was sclling at 

thc Premises (id. at 117 16, 17). 
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T ~ L I S ,  pirsiiiint to the continuity of business doctrine, Tmdlord argucs that DMT 

Sports should be dccmcd responsible for payment of thc Judgmcnt bascd on its continuation 

of the business ol‘ DMI i i i  Pcniisylvnnia. 

ANALYSIS 

CPLR 5225 (b) authorizes comineiicement of a special proceeding against “a pcrsoii 

in possession or custody of money or other personal property in which thc judgment debtor 

has an interest, or against a person who is a transferce of money or other personal property 

from the judgment debtor.” 

A judgment creditor seeking to iiivoke the provision must establish (1) “that the 

judgment dcbtor has an intcrcst in the property that the creditor is trying to reach” (Hoenlein 

v Kupluji, 334 NYLJ 84, * 11 [Sup Ct, NY County 20051, citing Jones v Knowlton, 199 

AD2d 87 1 [3d Uept 19931) and “that thcjudginent debtor is entitled to the posscssion ofsuch 

property, or that the judgment creditor’s rights to the property are superior to those of the 

party wlio controls or posscsscs that property” (id at 1 1 - 12; CPLR 5225 [b]). 

I Tere, Landlord alleges, upoil inforination aiid belie[, that DMI Sports “is conducting 

thc same business that [DMI] had been conducting at the Premises" (Petition at 7 16) and that 

DMI Sports is sclliiig the saiiic products and equipment that [IIMI] was sclliiig at the 

Premises” (id at 11 17). 
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I n  opposition, LIMI Sports alleges that “DMT ceased conducting business in or about 

Scptcmber 2005 due to the h c t  that DMI was continuously opcrating at a loss” (Giegerich 

Aff at 11 9). DMI Sports further alleges that “DM1 has no assets and has had 110 assets since 

Septcinber 2005” aiid that inventory was its only asset (id at 1111 12, 13). 

This assertion, howcver, is undcrinined by DMI’s 2006 tax return, submitted by DMI 

Sports itselc a rcdacted entry suggesls that inventory was held at the beginning of thc ycar, 

but not at the end of the  ycar (see Giegerich Aff, Ex D, at 3). Moreover, the address in 

DMI’s tax rcturii is listed as 375 Coininerce Drive, Fort Washington, Pennsylvania- the city 

in which DMI Sports operates. Indeed, thc only affidavit submitted in opposition to thc 

petition is by Paul Giegerich, the secrctary of DMI Sports-who swears to having full 

hiniliarity with IIMI’s business, finances, human resourccs, the timing of when it ceased 

conducting business and the assets and inventory it held (see Giegcrich Aff at 1111 5-14). 

Further, he does riot dcny Landlord’s allegations that he was also a principal of [>MI. 

To obtain n suiniiiary dctcrinination, the evidence submitted must bc competent 

(CPT,IC 3212 [ b] [‘‘The affidavit shall be by a person having knowledge ofihc facts; it shall 

recitc all the iriatcrial facts; and it shall show that there is 110 defense to the cause of action 

or that the calise of action or defensc has 110 merit”]; CPTR 403 [b]). With nothing mort: 

than conclusory dlcgalioris and speculation based “upon infoimation and bclicf, the petition 

here is glaringly insufficient. It is actually DM1 Sports’ submissions, including the affidavit 
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41, that create an issue of fact as to 

whether respondent was in the possession or custody of money or other pcrsonal properly 

that the juclgiiient debtor has iin interest in. 'This issue cannot be summarily dctcriiiincd on 

alfjdavits and should be tried as provided in CPLR 410. 

Accordingly, it is 

ORDTW3l that petitioner's motion seeking judgment as to its first cause of action 

is DENIED; and it is hrthcr 

ORDERED that respondent is granted 10 days froin service of a copy of the order to 

be entered hereon, in the discretion of the court, to aiiswer the petition or move with respect 

thereto; and i t  is further 

ORDEREI 1 that petitioner should thereafter without undue delay bring the matter on 

for trial. 

1 

This constitutcs the Decision and Order of the Court. 

Datcd: New P r k ,  New York 
S e p t mi b c r h ,  2 0 0 9 

CLl+7 yh&k 
Hon. Eileen Bratisten 
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