Matter of 275 Seventh Ave. Bldg. LLC v DMI Sports,
Inc.

2009 NY Slip Op 32240(U)

September 25, 2009

Supreme Court, New York County

Docket Number: 114207/2008

Judge: Eileen Bransten

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




o ettt THE SYATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _ '#oH. FILEEN RRANSTEN

Justice

—_ ——— - T
P ———

PART 5
[lndex Number : 11420%&)68_

‘ G LG . INDEX NO, ///Dfﬂ %/ 5/ )
P R [ S T A
VS_. - MOTION DATE FJ / Z/L} [ﬂ‘_-r____’
Wil SFORTS, ING., | OTION SEQ. N ;;f 00/

| SEQUENCE NUMBER : # 001
OTHER

MOTION CAL. NO,

saere read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...

finswaring Affidavits — Exhibits

@ Replying Affidavits

2

o ] i

‘é’ Cross-Motion: | | Yes [ | No

. e
/\\’ ‘r‘.ﬁh"-u.

?; Upon the foregoing papers, it is ordered that this motion / £ k S,
m z LT i J n’w%w
P- () 'J o .
g 9 ‘ c"/}g'@ j
595 el e, /
(o QT T {
[ w 18 DE S e i
oz THE AIED IN ACCORDANCE WITH “end
€ o COMPANYING MEMORANDUM A
[0 o
b 2 /
Ll
: o, 0 X &
> Qy 3
= 4% o P
E /[/(\\O(@ 0 £
= W s
O iy~ O,
a o
7
Ll
o
2
17}
(72}
<
: @
= —
5 “ — 0.\ N
2 | | e 1 -2C-5 9 —— e
g HON. EILEEN BRANSTEN /S.C

Check one: [ | FINAL DISPOSITION QZL NON-FINAL DISPOSITION
Check if appropriate: | | DO NOT POST ' | REFERENCE

Mba




2]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY O NEW YORK: PART THREE

_______________________________________ X
In the Matter of the Application of
275 SEVIEENTIT AVENUE BUILDING LLILC,

Petitioner, Index No.: 114207/08

Motion Date:

For a Judgment pursuant to CPLR § 5225 and § 5227 Motion Seq. No.: 001

-against -
DMI SPORTS, INC., k/

Respondent. OOC//V 6‘60 3 6
_______________________________________ L0
PRESENT: HON. EILEEN BRANSTEN: €y, f@"\"@

rQ‘,;l.. OF‘A\/
Ce

Petitioner 275 Scventh Avenue Building LL.C (“Landlord’”) moves, pursuant to CPLR
5225 and 5227, for a judgment declaring that DMI Sports, Inc. (“DMI Sports™) is a
continuation of the business of DMI, Inc. (“DMI™) and awarding judgment in its favor and

against DMI Sports in the amount of $143,725.90.

BACKGROUND

l.andlord is the owncr and landlord of the building known as 275 Seventh Avenuc,
New York, New York (the “Building”), whercin DMI occupied a portion of'the ground floor
(the “Premises™) (Petition at 9§ 1).

DMI, the judgment-debtor of a judgment entered June 17, 2008 (the “Judgment™) in

an action captioned DM/ Inc. v 275 Seventh Avenue LLC and 275 Seventh Avenue Building
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LLC, Index No. 117463/05 (Sup Ct, NY County), isa New York corporation formed in 1992,
and is still an active entity authorized to do business in the State of New York (id. at § 2).

In September 2005, IDMI abandoned the Premises and, in December 2005,
commenced an action against Landlord, seeking damages allegedly caused by its refusal to
consent to a proposed sublet (id. at 10). In February 2006, Landlord counterclaimed for
unpaid rent and additional rent due (id. at 11). In January 2007, Landlord moved for
summary judgment (id.). By order dated December 7, 2007, Landlord’s summary judgment
motion was granted in its entirety (the “Order”) and it was awarded it $143,752.90 on 1ts
counterclaims (id. at 12).

DMI Sports, formed in 1993, is a Pennsylvania corporation, with its principal offices,
warehouse, storage and shipping facilities currently located in Fort Washington,
Pennsylvania. It is cngaged in the manufacture and sale of billiard, dart-board and
table-lennis equipment throughout the United States (id. at 3).

Landlord asserts that the business conducted by [;MI was part of a single integrated
enterprisc that currently continues in operation as DMI Sports (id. at 14). Specilically, it
points out that (1) the principals of DMI are the same as the principals of DMI Sports,
including Paul Geigerich and Gary Geigerich (id. at 15) and (2) DMI Sports is conducting
the same business and is selling the same products and equipment that DMI was sclling at

the Premises (id. at § 16, 17).
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Thus, pursuant to the continuity of business doctrine, Landlord argucs that DMI
Sports should be decmed responsible for payment of the Judgment based on its continuation

of the business of DMI in Pennsylvania.

ANALYSIS

CPLR 5225 (b) authorizes commencement of a special proceeding against “a person
in possession or custody of money or other personal property in which the judgment debtor
has an interest, or against a person who is a transferee of money or other personal property
from the judgment debtor.”

A judgment creditor seeking to invoke the provision must establish (1) “that the
judgment debtor has an interest in the property that the creditor is trying to reach” (Hoenlein
v Kaplan, 234 NYLJ 84, * 11 [Sup Ct, NY County 2005], citing Jones v Knowlton, 199
AD2d 871 [3d Dept 1993]) and “that the judgment debtor is entitled to the possession of such
property, or that the judgment creditor’s rights to the property are superior to those of the
party who controls or possesses that property™ (id at 11-12; CPLR 5225 [b]).

Here, Landlord alleges, upon information and beliel, that DMI Sports “is conducting
the same business that [[DMI] had been conducting at the Premises™ (Petition at § 16) and that
DMI Sports 1s sclling the same products and equipment that [DMI] was sclling at the

Premises™ (id. at 4 17).
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In opposition, DMI Sports allcges that “DMI ceased conducting business in or about
Scptember 2005 due to the fact that DMI was continuously operating at a loss™ (Giegerich
Aff at 9 9). DMI Sports further alleges that “DMI has no assets and has had no assets since
September 20057 and that inventory was its only asset (id. at 9 12, 13).

This assertion, however, is undermined by DMI’s 2006 tax return, submitted by DMI
Sports itsell; a redacted entry suggests that inventory was held at the beginning of the year,
but not at the end of the ycar (see Giegerich Aff, Ex D, at 3). Moreover, the address in
DMTI’s tax return is listed as 375 Commerce Drive, Fort Washington, Pennsylvania — the city
in which DMI Sports operates. Indeed, the only affidavit submitted in opposition to the
petition 1s by Paul Giegerich, the secretary of DMI Sports—who swears to having full
familiarity with DMI’s business, finances, human resources, the timing of when it ceased
conducting business and the assets and inventory it held (see Giegerich Aff at 4 5-14).
Further, he does not deny Landlord’s allegations that he was also a principal of DMI.

To obtain a summary detecrmination, the evidence submitted must be competent
(CPL.R 3212 |b] [*“The affidavit shall be by a person having knowledge of the facts; it shall
recite all the material facts; and it shall show that there is no defense to the cause of action
or that the cause of action or defense has no merit”|; CPLLR 403 [b]). With nothing more
than conclusory allegations and speculation based “upon information and belicf, the petition

herc is glaringly insufficient. It is actually DMI Sports’ submissions, including the affidavit
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of Paul Giegerich and the attached tax return of DMI, that create an issue of fact as to
whether respondent was in the possession or custody of money or other personal property
that the judgment debtor has an interest in. This issue cannot be summarily detcrmined on

alfidavits and should be tried as provided in CPLR 410.

Accordingly, it is

ORDIERED that petitioner’s motion seeking judgment as to its first cause of action
is DENIED: and it is (urther

ORDERED that respondent is granted 10 days from service of a copy of the order to
be entered hereon, in the discretion of the court, to answer the petition or move with respect
thereto; and it is further

ORDERID that petitioner should thereafter without undue delay bring the matter on

for trial.
This constitutes the Decision and Order of the Court. p/<
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Hon. Eileen Bransten




