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SUPREME COURT OF TIIE S TATE OF NEW YORK
COUNTY OF NEW YORK: I~S PART 36
e e X

AJS DESIGNS NYC, LLC,

Plaintift,
Ind2x No. 115949/08
-against-

ADAM GOTTBETTER,

R/( : Mation Seq. No. 001
S ) l'l/[&?/rS

y : Yool o
DORIS LING-COHAN, J.: Ko ’%’C‘G

Plaintiff AJS Designs NYC, LLC (“AJS”) moves for summary judgment, pursuant to
CPLR 3212, in its [avor and apainst defendant Adam Gottbetter in the amount of $74,319.16 plus
interest, costs and disbursements, and attorncys’ fees.

This action arises out o an agreement between the parties for AJIS to provide interior
design services for defendant. (On March 12, 2007, defendant executed and delivered to plaintiff
an express Design Consultation/Procurement Agreement, pursuant to which plaintilf would
provide inlerior design services and the procurement of furniture, finishes and accessories for a
Park Avenue residence and a Watermill residence, and provided for pavment based on a schedule
of hourly rates (the “Agrecment”™). Plaintiff alleges that, after the Agrecement was executed,
instead of purchasing the contciiplated apartment on Park Avenue, delendant purchased a
residence on IFifth Avenue. Pluintiff alleges that the interior design sct vices provided for the
Fifth Avenue residence are subj. ct 1o the above written agreement, alt':»ueh not specifically
stated thercin.

Dclendant terminated piaintiff’s services by letter dated April 1. 2008, Plainti{l alleges

that it fully performed under th:- Agreement by providing services to de fendant, m response to
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defendant’s demands. However. defendant avers that plaintiff failed to timely and adequately
provide the services it promise.d, causing defendant to hire another designer and incur damages
including costs for change orders, additional construction work and the cost of living in a hotel
since defendant’s residential aportment was still under renovation after 9 months.

Plaintif alleges that it 1ovided services to defendant in the amount o[ $179,530.23, but
only partial payment was madc by defendant totaling $105,211.07. No further payments have
been made. Therelore, plaintift commenced this action, alleging causes ol action for services
réndcrcd and for reimbursemen: of legal fees. Defendant counterclaims [or breach of contract,
negligence and fraud.

Summary judgment is @ «Irastic remedy and should only be granted if the moving party
has sufficiently established that it is warranted as a matter of law. Alvarez v Prospect Hosp., 68
NY2d 320,324 (1986). T{owever, it should be denied if the opposing party presents admissible
evidence c¢stablishing that there is a genuine issue of fact remaining. Zuckerman v City of New
York, 49 NY2d 557, 560 (1980, “Moreover, the motion court should draw all rcasonable
inferences in favor of the nonn:.ving party in determining whether to grant sunmmary judgment.”
F. Garofalo Elec. Co. v New York Univ., 300 AD2d 186, 188 (1st Dep’t 2002). In deciding such
a motion, the courtl’s role is “is:. ue-(inding, rather than issue-determination.” Sillinan v Twenltieth
Century-I'ox Film Corp., 3 NY.'d 395, 404 (1957) (intcrnal quotations omitted).

Plaintitf moves [or sum:.aary judgment, arguing that no material issues of lict exist with
respect to tlic services 1t render. | to defendant, Plaintifl contends that a valid, enforceable,
written agrecment existed betw on the parties. pursuant to which it provided adeouate services to

defendant and that, althoueh in . oices were sent, full payment has not been made by defendant.
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In opposition, defendant argues that summary judgment is inappropriate and premature,
as there arc issucs of fact regars!ing plaintiff’s performance under the contract and defendant’s
alleged breach. First, defendant contends that plaintiff failed to timely complete the renovations,
which was a key term of their apreement, since the renovations needed to be completed by mid-
April 2008 in order for delenda::t (o move in. While plaintiff contends that there was no “time is
of the essence™ clause in the writien contract, defendant challenges the written agreement’s
applicability in this case because the agreement was limited to the Park Avenue and Watermill
residences. and did not explicitl v cover the Fifth Avenue residence.

Second, defendant disputcs the services rendered by plaintiff, maintaining that plaintiff
failed to competently provide (i:2 scrvices it had promised over a ninc-month period from June
2007 throuph March 2008. As vxamples in support of defendant’s claim that plamtiff’s services
were inadequate, defendant ass:vis that: (1) the interior designer with whom he worked was
difficult to reach, which contril»ited to delays and shoddy work; (2) plaintiff’s designs were
deficient; (3) plaintiff’s mcasur-inents and procurcment of accessorics were inaccurate; and (4)
plaintift {ailed to make weekly taspections and to supervise the renovations. Further, defendant
contends that due to the poor gualily of the services performed by plaintiff, he was required to
terminate their agreement and 1 re another interior designer. Defendant asserts that he notified
plaintiff of his dissatisfaction v :th the services plaintuff rendered, which defendant also outlined
in the termination letter dated /. oril 1, 2008.

Delendant also contend. that plaintift failed to send timely, monthly invoices. Defendant
asserts thai plaintiff sent him a: nvoice dated January 28, 2008 on March 13, 2008 for services

allegedly rendered in August ti - sueh December 2007, Plaintiff therealter also sent an invoice
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dated March 13, 2008 for scrvi. s rendered in January and February 2008, and subsequently re-
sent the invoice on May 153, 200 with an increascd amount of $7,028.29.

“The question of wheth - there has been substantial performance — or a breach - is to be
determincd, whenever there is @y doubt, by the trier of fact.” [I©. Garofalo Elec. Co. v New York
Univ., 300 AD2d 186, 189 (1st 'Jep’t 2002). Defendant has set forth sufficient [acts to withstand
this summary judgment motior:. Disputed issues in this case, such as whether plaintiff
substantially and adequately periormed its obligations in providing intcrior design services as
well as procuring furniture and :ccessories, whether defendant had a valid excusc for failing to
make complele payment, and wiat remaining amount, if any, is due plaintiff, preclude the
granting o[ summary judgment. In addition, it is unclear, at this juncture, especially in light of
the fact that no discovery has occurred to date, whether the written agreement is applicable to the
services provided by plaintiff { - defendant’s Fifth Avenue residence.

Despite the issuance of .. preliminary conference order on June 19, 2009, it is undisputed
that no discovery has been com::lcted in this case. As such, summary judgment is premature
where, as i1 the instant case, di ~overy requests remain outstanding that could reveal evidentiary
proof in ac'missible form crucic. (o the issues in this case. See George v New York City Transit
Auth., 306 AD2d 160, 161 (st op’(2003); Arez v Twin Parks Northeast Houses, Inc., 294
AD2d 260, 266 (1st Dep’t 2000 .

Accordinuly, it is

O DERED that plaintii. " motion for summary judgment is denied; and it 1s further

OI'DERED that, as pre . usly scheduled, counsel shall appear in Part 26, for a

complian - con:ference, cn O her 23,2009 at 9:30 AM, Room 428, 60 Centre Street, New
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York, Nevw York; and it is furd-or
{I\J M ,,,,,,, “AIG—ORDERED that counsc: shall expedite all remaining discovery; and it 1s {urther
o
ORDERED that within 30 days of entry of this judgment and order, defendant shall serve

a copy upon plaintiff with notie - ol entry.

Dated: C;[.‘-

Hon. Doris Ling-(‘bml:zui, 1.S.C.

J:\Summary Judgment\AJS Designs.Cotibetter, sj denied - sub perform, breach of k disputed issucs, no
discovery.wpd




