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Plaintiff, 
In(! 3.y No .  1 1 S49/0& 

-against- 

ADAM GOTTBETI’E I<, 

DORIS I,INCXOHAN, .J.: 

Plaintiff AJS Designs .N YC, LLC (LcAJS’’) moves for summary .j udgiiicnt, pursuant to 

CPLR 3212, in its lavw and a!Jyiinst defendant Adam Gottbetter in tlic amount  of‘$74,319.16 plus 

interest, costs and disbursement:;, and attorncys’ fees. 

This action arises out oJ‘ ;ui agreement bctween the parties for- /\..IS 10 provide interior 

design serviccs for deind:mt. ( hi March 12, 2007, defendant executcc I ;mcl dclivered to plaintiff 

an express 13csign Coiisul tatioii’l’rocLirernent Agreement, pursuant lo J X I I  ich plain t i  L‘f would 

provide iiitcrior design service:; : i d  tlic procuremcnt of hrniturc, finis1 ICS i ir id acmssories Ibr a 

Park Avenue residence ar id  ;-L 1V:ileriiiill residence, and provided for ps ; imc  nt bascd 011 a schedule 

of hourly rates (the “Agrccnieiii”). I’laintiff alleges that, al’ter lhe Agi-c~ncii  t was cxecuted, 

instead 01‘ piircliasing the contci; Iplated apartment on Park Avenue, d c  I;:nilant piirchased a 

rcsidence o I i  1:iftIi Avenuc. PI:): :itif%’;illcges that thc interior dcsign SL ’ I  ,, ‘ ;CC*S proviclcd f o r  the 

Fifth Avenue residciicc arc s~il)g, ct to tlic above written agreenicnt, a1 I ! :  .:u;!li iiot specifically 

stated therein. 

ncli:ndant tcrmin;i(t.d I’l.iintil‘f’s services by ktter dated April I . ?Oos. 1’1~iintii.~‘alleges 

that it fiillj. ~~crfonnud iiiidcr t l i  Agi.iuicnt by providing serviccs to & l>iiJ;iiit. i l l  rcsponse to 
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defendanl’s dcinands. Htnvev: I - .  dcfeiidaiit avers that plaintiff failccl to iiincly and adequately 

provide thc serviccs it proiiiiscLI7 causing defendant to hire aiiothcr dcsiyicr :ind iiicur damages 

including costl; for change orcli~r:;, additional coiistrirctjon work and the cost of living in a hotel 

since def‘endant’s residcntial iij ),.rtnieiit was still under renovation alier 0 niontlis. 

Plaii i t if~allegc~ th‘it it 1 ovidcd services to defendant in the miounL oL‘$1 +/0,530.237 but 

only partial payrnent was inadc. h y  defendant totaling $105,211.07. No fiirLlier payrncnts have 

bcen rnadc. ‘I’licrehre, pliiitifl. coi~iincnced th is action, alleging C ~ U S C S  0I‘;ictioii for services 

rendcred ai id  for 1-cimhiirsciiici:: or legal fees. Defciidaiit counterclaim:, I1)r bi-cxII of‘ contract, 

negligence ;itid fraud. 

~uii~rilnryjudgiiienl is :\ I lrastic remedy and should only be granlccl il‘thc moving party 

has suffic,iuntly established ha: it  is warranted as a matter of law. ALVUI~LY v Pro,ycct Hosp., 68 

NY2d 320, 324 (1986). 1 lowe\,(:r, it should bc denied if the opposing P;II-C)J prcscnls admissible 

evidence oinblishing tlml tlicrc, Is a genuine issue of f x t  remaining. . Z i i ~ * / i i ~ i w ( m  11 (.‘i& ofNew 

York, 49 N \‘2d 557, SG!) ( 1 980 “Moreover, the motion coiirl should draw all rcnsoriable 

infereiiccs iii favor of thc iionn:\ 7ving party in detcrniiniiig whether to granl siiniiii;iry judgment.” 

F. Gurofirlo IJcc. (’o, I) NLW l’t r/( (//iiv,, 300 A112d 1x15, 188 (1st 13cp’l 2002). I n  deciding such 

a motion, llic court’s role is “is,,  .ie-liiiding, rather than issue-deteri~iiiiation.” S‘ iU/r im 11 T~venlielh 

C,’cntury-l<’o.r b’ilm C:.‘oiyi. ~ 3 NJ’ 11 305,  404 ( I  957) (intcrnal quotations oiiiitted). 
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In iqpxition, dcfciiclan! :irgi.ics that suriiriiary j~idgment is inappropriate ; ind premature, 

as there ai-c: issucs of fact i u y i . ~ ~ ~  1 ng plaintiffs pcr~i_lriiiancc under the contract and defendant's 

alleged br~-ncli. IFirst, deikndai ,! coiitcnds that plaintiff failed IO timely coniplete the renovations, 

which was ;L key tenii of 11-icir ;i:!tumiciit, since the renovations needed to bc completed by mid- 

April 200s in order lor dercnd;.::[ lo move in. While plaintiffcontends that thcrc was no "time is 

of the essciice" clause in tlic w1-1 t (en contract, defeiidaiit challeiiges the written agreement's 

applicabilj ly in this case bccau:;i: tlic agreement was limited to thc Park Avenue and Watermill 

residences, ancl did not explicit I:/ cover the Fifth Aveiiue rcsidcnce. 

Secoiid, defendant dispi! fcs the services rcndered by plaintiff, niaintainiiig that plaintiff 

failed to coitipetently provide ti:(: scrvices it had promised over a ninc-month period from June 

2007 throli$ March 2008. As i:samples in support ol'defendant's claim that plaintiffs services 

were inadquate, defendant :is::: !.Is that: (1) the iiitcrior designer with whom he worked was 

difficult to ~-eacb, which contril L .  itccl to delays and shoddy work; (2) plaintiffs dcsigiis were 

deficient; ( 3 )  p1:iintjff s ~ ~ C ~ S I I I - ~ . ' ; I I C I ~ ~ S  and procurciiicnt daccessorics wcre inaccurate; and (4) 

plaintiff i.;iiled lo makc wcckly I iispcctions and to supervise the rcnovations. Fia-(her, defendant 

contcnds tlr; i t  due lo Ihc pc)or q . , : i l i ty  of thc scrvjces 1x1-fnrmcd by plaintiff, lie was required to 

terininatc thcir agreemeiil :iiid / ; ' K  another iiitcrior desigi-icr. I)cfcndaiit asserts tliat hc notified 

plaintiff 01'  his dissatisl'aciiim 

in the termiiiation letter datcd 

1 :I1 the serviccs plaiiiti~~reiidcrcd, which delknd:ii 11 also outlincd 

, , i - i l  1 ,  3008. 

I1uli~iicl; i i i t  also coi i te l l t i  iiiat plaintifi'liiiled t o  scnd timely, iiiontlily iiivoiccs. llei'endant 

asserts tli:!I pl:iiiitifTseiit Iiiiii ; I ,  :iivoice datcd JanLiury 38, 3008 on March 13, 2008 for services 

allegedly imclcrcd in Allgrist tl ,iii!ili Ileccmher 3007. Plaiiilill'Ili~rea~ter also sciit a11 invoice 
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dated Mar:li 13, 2008 for x r v i  

sent the iii\.oicc (111 May 15, 20; , I  wilh an iiicreascd amount of$7,028.29. 

s rendered i n  January and February 2008, and siibsequently re- 

“l’lic quostion of M:Iictli,. 1. thcre has been suhstantial pcrformance - or a bimcli is to be 

detenninccl, whcnever thei-e is ; , . iy cloubt, by the trier offact.” I;. Gnrqfulo Elec. Co. v New York 

Univ., 300 AD2cl 186, 180 (Is1 1 kp’t  2002). Defendant has sct forth sufficient I;icts lo withstand 

this sunim:il-y juclLgineiit motiot:. 13isputed issues in this case, such as whether p1:iiiititf 

substantia! ly and adequatrly pc!- ;i)nncd its obligations in providing intcrior design services as 

well as procurin:: Cuniiturc and :icccssories, whcthcr defendant had a valid excwo for failing to 

make complete payment, and M hat remaining aniount, if any, is due plaintiff, preclude the 

granting CI I‘:;umriiniy judgrneni. In addition, it is unclear, at this juncture, especi:illy in light of 

the fact 11~11 no discovcry has oi,iurred to date, whether the writtcn agreement is ;rpplicable to the 

services pi ovidcd hy plain tif‘f i-1 - dcfcndant’s Fifth Avciiue rcsidence. 

Dcilite [lie issuance o f , .  prcliiiiinary conferelice ordcr on June 19, 2009, it is undisputed 

that no di:;:.overy has been C O ~ J . :  ,!ctcd in this case. As such, summary judgment is premature 

where, as i I i  thc instant cxc ,  di ,.ovcry rcquests remain outstanding that could reveal evidentiary 

proof in ntlinissi1,lc form cruci;.: 10 [lie issues in this case. See I;uor.ge 17 New York City ‘l’ransit 

Aulh., 300 AD2tl 160, 16 I (1  sl ‘::I>’ 1 7,003); Arez v Twiu Pcrrks Nor/heust Hnu,sc.s, lnc.,  294 

AD2d 26(~ ,  366 (, 1 st h p ’ l  300.’ I .  

Ac:ordiii!ily, it is 

CIL I >ER 1 :I 3 that pl:~inti ; -:; motion for summary iidgmeii( is denied; and i t  is further 

(:)IJ : )HZ El 1 that, ;I,; prc 

cornpliaii :% cot: !.(’rerice, o n  0 

, liisly scheduled, counsel shall appear in Part 36,  for a 

: l ~ r  23, 2009 at 9:30 AM, lioorn 428, 60 Ccnli-c St rcct, New 
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York, Nc:,, Yor-li; and it i . ;  furr' .*r 

OK I IERIID that W I  thin 0 tiiiys of cntry o l  this judgment and order, defeilclant shall scrve 

J:\Summary Iiidgmcnl\AJS Designs.( ,\thctter, sj denied - sub perfornl, breach of k disputed isslics, 110 
discovory.c\q 111 
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