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P lai 11 tiffs, 

- against - 

RAPHAEL AMEERT a/k/a"RAY AMBERT,"DAN 
McC'AFFERY, RY MANAGEMENT, RlJPPERT 
TOWEKS HOUSING C'OMPANY, and THE CITY 
OF NEW Y O N ,  

De fen dan t s . 

EILEEN A. KAKOWER, J.S.C. 

DECISION 
arid ORDER 

Plaintiff brings this action to recover for personal iiiju-ies sustained as the result 
of incidents which occun-ed o n  November 22, 1996 and JUIY 17, 1997 at thc prcmiscs 
of 1623 3"' Avenue, in Ncw York, New York. In the former incident, Plaintiff allcgcs 
that an assault and battery occurrcd on Plaintiff as a result of tlie negligence of tlie 
above named defendants. I n  tlie latter incident, PlaintiKallcgcs that hc was ~i~i l i~wii i l ly  
assaultcd and battcreci by Ncw York City Police Officers. 

Presently before the co~irt  is a motion by Plaintiff to have the instant matter 
r-estorcd to thc court's calendar after i t  was disiiiisscd on Octobcr 22,2007 by J.H.O. 
Ira Gmiincriii1-m, based upon PIaiiitiKs hilure to obtain niectical records and a 
iiiedical report fi-om his expert. J.H.O. Gammerman urged the parties to proceed on 
tlic issue of liability, but Plaintiff would not consent to a bifiircated trial. Plaintiff 
submits aii aff-miatioii in support of his iiiotioii to restore. Annexed to the motion :is 
exhibits arc copies of the pleadings; Plaintiff's note of issue, which was filed on 
Jaii~iary 19,2007; redacted intcriial of'fice notes, which chroiiicle Plaintiffs coLtnsc'1's 
c o ri tact s w i t h P 1 a i 11 ti ff regard i t i  g t h e cas e subsequ en t to J . H . 0 . ti m i  111 e 1-111 a i i  ' s 
dismissal, a x  well as coLiIixc1's attcmpts to procure tlie nicciical records and export 
report from the doctor after thc dismissal; Plaintifrs afi>davit of merit; an affirmation 
from Dr. Steve K. Lee, Plaiiitift?s expert; and the medical records and expert report 
which were not availablc at the time of trial. 
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Defendants Anibert, McChffery, Ry Management, and Ruppcrt Towers Mowing 
Company (“Building Defcndants”) xubniit an affinnation in opposition. The Building 
Defendants argue that the motion to restore the action to the calendar sliould be clctiicd 
for a iiuinbcr orrcasons. First, the Ruildirig Defendants state that Plaintiff was offered 
the opportunity to bifurcate thc trial in order to lirst try the matter on the issue ol’ 
liability (duc  to Plaintiff’s inability to procure thc nicdical records) by .JLidge 
C; amm criii an, b 11 t that P 1 a i n t i ff r c [’us cd this o ffei-. Th c €3 LL i 1 d i t i  g L) e fend iiii t s a1 so ai-gi c 
that Plaintiff fails to clenionstl-ate tha t  hu has a meritorious cause ofactioii, as well as 
a reasonable exciise for his dclay in  bringing the instant motion to restore. Finally, thc 
Building Defendants state that restoration of the action would “severely prejudice” 
them, duc to the fact that Dr. Irving Licbman, the orthopedic surgeon who examined 
Plaintii‘f‘zit the Building Dcfcndants’ request, “is incapable o r  testifying either live or 
by video due to a chronic aiid disabling illness.” 

Plaintiff submits a rcply afiinnation in fwtlier support or  his motion, wherein 
he disputes the Building Dcfctidants’ assertion of prcj udicc, stating that tlie Building 
Llcfendants provide no cvidcncc that Dr. Liebman is irnablc to testify at trial, other 
than tlie say-so orthcir attorney’s affjrniation in opposition to the motion. In addition, 
Plaintiff states that lie is willing to submit to another physical examination if Dr. 
Liebiiiaii is in h c t  unable to testify at trial. 

CPLR 3404 provides that 

A case in thc suprcnic cour -t... riiarked ‘off’ or struck from 
the calcndar or unanswered oii a clerk’s calendar call, and 
not rcstorcd w i t h  oiie year tliereaftcr, shall bc deemed 
abandoned and shall be dismissed without costs for ncglcct 
to prosecute. The clerk shall make an appropriate entry 
without tlic nccossi ty cor an order. 

However, a court m a y  in the exercise of its discretion restor-c the action to thc 
calcndar whcrc thc movant demonstrates: ( 1  ) a nicritorious cause of action, (2)  a 
reasonal-,le exciise for the delay; (3) a lack oi‘prcjudice to the opposing party; and (4) 
a lack of intent to abandon the action (Mi(huv7rtied v. hl(iriliiittcrii Pciyment Or.. , lticb., 
25 1 A.D.2d 228, 229 [I 1st Dept. 19981). 

The court h d s  that Plaintiffs arc not entitled to vacatur of the administrative 
dismissal ol‘thcir action. Wliilc PlaintifYs affidavit of merit adequately establishes the 
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rncritorioiisness of Plaintiffs action (sce Roscido v. N w  York City Hoiis. Azith., 183 
A.D.2d 640, 642 [ ls t  Dept. 19421 (“[P]laintif?s al’lidavit of merit contained 
evidentiary [’acts capable of being cstablished at trial by n pcrsoii competent to attest 
to tlie meritorious nature of the action and thei-eforc, sufficiently deiiioristralcd 11 

substantial possibility of siicccss in  the actioii.”)); and the evideticc of‘ contacts 
between Plaintiff and his counsel demonstrates a lack of intcnt to abandon tlie action 
(SW Petcrsotz v. C i t y  oj’New York, 286 A.D.2d 287, 289 [ 1st Dept. 200 I ] )  (“[Slince 
plaintiffs are able to show at least some activity during tlie year al’tcr the case was 
marked off, wc arc loath to find an abandonmelit.”), Plaintiff’ fails to satisfy the other 
two elemcnts lbr vacatur. 

PlaintilT cites Ciirtiiz v. Graiicl Union C‘o., 124 A.D.2d 9 18 [3rd Dept. 19861) 
in siippoi-t of tlic proposition that he had a rcasonable ~ X C U S C  for his f’ailiire to timely 
niovc to restore this mattcr to thc trial calendar. However, the facts in the casc at bar 
are distitiguishablc. 111 C’urt~7it1, tlie plainti fl’moved to have her action rcstoreci to tlie 
trial calendar. Witti respect to her proI‘l’crcd rcasoiiable cxcusc, tlic plaintiff showed 
that she retaincd a11 expert to examine a blouse similar to the oric which allegedly 
caught fire and injured the plaintiff, but that she had encountcrcd difficulty in 
receiving thc cxpcr-t’s report. The Third Department Iicld that plaintiff proffered a 
reasonable excuse for thc dclay where “she documented her attempts to obtain the 
report and also provided tlie expert’s preliminary report ...” (id at 919). 

Here, by contrast, Plaintifl’s counsel statcs that counsel iiialies repeated calls 
to Plaintiff’s trcating physician, and asserts that counsel did not receive cal Is back, 
Neverthclcss, thc first of these calls is on March 26, 2008 (five months aftci- the 
dismissal). It is not until January 29, 2009 - more than onc year aflcr dismissal - that 
there is any record which cxplicitly refers to tlie sought-ai’tcr iiieciical recorcls. Thus, 
unlike thc plaintirf‘in Ciir/izin, the court is  ina able to conclude that PIaintirl.has niadc 
diligent efforts to procurc tlic cxpcrt report and other documents fi-om Dr. Lee, such 
that Plaintiff has a reasonable excuse for his dclay in moving to restore the action to 
the trial calendar. 

Finally, Plaintiff fails to show that the Building Lkfenciants would not be 
prcjudiccci by restoratioii to tlie trial. While Plaintiffs and the Building Dcfcndnnts 
dispute whether or iiot Dr. Liebnian is permanently unablc to tcstiry at trial, i t  is 
uii d i s p LL t cd that L) r . L i e b 111 an, the r i i  e d i c a 1 t’x p c r t w li o p t: r fo 1-111 e d an i n cl e p e i i  d e i i  t 
examination ofplaintiff, is presently Liiiavailable. Wcrc tlic trial to coiiiiiicnce shortly 
upon restoration by order of this court, the Building Defeiidants would be required to 
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rcqiiest a further dclay, o r  retain a new cxpoi-t to conduct anothcr cxamination of 
Plainti II-. 

Wherefore i t  is hereby 

ORDERED that plaintiffs motion to rcstort: is denied. 

This constitutes the decision aiid ordcr of thc coiir-t. All other relief requested 
is denicd. 

DATED: September 30, 2009 
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EILEEN A:RAKOWEK, J.S.C. -.. 
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