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SUPREME COUKT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOKK: PART 5 
....................................................................... X 
I n  the Matter of the Application oC 
ANTONIO NIEVES, Tndcx No. 

107290/09 

DECISION 
Peti tioncr, 

-against- and ORDER 

F KAN C ES PA RT) U S- AB BAD ES S A, as Commissioner 

DOAK, as Commissioncr of the New York City Hunian 
R e s o iirc o s Adm i 11 i strati o 11 ; an d D A V I 
Commissioner of the New York State 
Temporary aiid Disczbili ty Assistance, 

Mot. Seq. 
00 1 of tlie Office of Child Support Ehforcelnent; ROBERT 

____r_-_____________------------------------- 

HON. ElLEEN A. RAKOWER: 

Petitioner Antonio Nieves (“Petitioner”), brings this Article 78 Petition 
seeking an ordcr (1)  aiinulling and setting aside thc January 22, 2009 denial of 
Petitioner’s requcst for a rcfund of monies which Pctitioncr allcges were 
improperly seized from him; (2) directing the respondents to refund Pctitioncr’s 
wrongly withheld funds, which Pctitioncr estimates to be no less than $3,000; and 
(3) awarding attorneys’ fees to Petitioner. 

The record itidicatcs that, by order of the Family Court datcd October 2, 
1985, Petitioner was requircd to pay support of his child, Sylvia Nicvcs (“thc 
child”). The order provided that support was payable to the Coniinissloner of 
Social Services, as assignee of La~tra Yonsaiiig (“Poiisaing”), the mother and 
custodian of tlie child, and a recipient of piiblic assistance cash benefjts for herself 
and for the child. Pursuant to the order, payment was to be iiiacie tliroiigh the 
Sitpp~Tt Collection Unit (“SCU”). Ai1 SCLJ is the division of a local social scrviccs 
district responsible for the cnfobrccnient of child support obligatiorls pursuant to 
New York Social Services Law (YSL”) fj 1 1 1-b( 1). The New York City Office of 
Child Support Enfoi-ccmcnt (bbOCSE”) is the SCU for fyve borouglis which 
constitute the City of New York. 111 1986, the order became payable to the child 
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when her cash assistance case was closed. However, the proceeds were still 
payable through OCSE, thc SCU. 

By letter dated August 17, 2007, Petitioncr received a notice from the Social 
Security Administration (“SSA”) alerting him that, starting i r i  August 2007, 
$2 16.70 would be deducted from his Social Sccurity Disability (“SSD”) bcncfits 
each month .  

On October 1 I ,  2007, Pctitioner requested an administrative review of by 
OCSE, claiming that he did not owe the amount of child support due. By decision 
dated Novcmbcr 28, 2007, OCSE denied Petitioner’s challcngc, finding that the 
aiiioutit of support due was correct and was accurately computcd. In addition, 
pursuant to SSZ, 6 I 1 1-b( 15)(b), OCSE rcl‘cr-red Petitioner’s accoiint to the Ncw 
York State Departnicni of Taxation and Finance (“DTF’) for collection, as 
Petitioner’s account showed that he owed arrears i n  the amount of $15,150. 

Petitioner states that on May 12, 2008, MFY Legal Services (LLMFY”) wrote 
a Ictter’ to OCSE on behalf of Petitioner alleging that the gariiishiiient of his SSD 
bcnefits violated statc law. According to Petitioncr, OCSE did not respond to this 
letter. Pctitioner states that MFY subsequently madc a series of phone calls to 
OCSE on Petitioner’s behalf, aizd that, in  July 2008, a supervisor verbally agreed 
that the gahdiiiieiit would bc reduced to $25 per month, starting in August 2008. 
However, the supervisor stated that ~ i o ~ i e  of the iiioncy prior to this period would 
be refunded. 

According to respondents OCSE Commissioncr Pardus-Abbadessa and New 
Yo r k C i t y H 11 ~iian Res o u rc: e s Ad 111 i r i  i strati on ( “H RA”) Corn izi is s io 11 e r Ro 13 e rt Do ar 
(collectively City Respondents”), OCSE sent an amended iriconlc exccutioii 
notice to the SSA on July 14, 2008, directing that the win of $25.00 per month bc 
garnished from Petitioner’s benefyts prospectively. City Respondeiits state that 
OCSE sent thc amcnded income execution notice “after rccciving notice arid 
docuiizentation from Pctjtioncr’s attorney iizciicatiiig Petitioner was in reccipt or 
social security benclits and establishing that his income fell below the self-support 
reserve.” 

L L  7 

l’his lcttcr is not annexcd as ai l  cxhibit to Petitioner’s papers, or olherwise m d e  pa r t  o F  Ir 

thc rccnrd. 
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HOWCVCT, iii August 2008, rather than decrease to $25, Petitioner’s nionthly 
garnishment was actually increascd by $25, bringing the monthly total to $24 1.70. 
City Rcspondeiits state that Petitioner contacted OCSE on or around August 1,  
2008 to bring the inci-case to OCSE’s attention. According to City Kespondents, 
OC‘SE confirmed that SSA did not correctly amend tlie incomc execution. On 
August 18, 2008, SSA informed OCSE that it received the amended income 
execution notice and that i t  would only deduct $25.00 per iiioiith from Petitioiicr’s 
bene fi t s . 

In October 2008, Petitioner received noticc that his entire $300 check as part 
or the federal stimulw plan was being gai-nishcd and seiit to OCSE. City 
Rcspondents adviscci II social worker who inquired on Petitioner’s behalf that 
Petitioner previously received nolice from DTF in Ibi~tiing him of the in tcrcopt 
since his account was flagged in 2007 for non-payment. 

On Decembcr 24, 2008, OCSE contacted Petitioner’s attorney to obtain 
Petitioner’s most recent SSA award letter in ordcr to determine his yearly salary. 
After obtaining Petitioner’s award letter for the period beginning Deccnibcr- 2008, 
OCSE deteniiincd that Petitioner’s yearly salary would fall below the sclf-support 
reserve. Accordingly, OCSE notified the SSA to tcrniinate the $25 monthly income 
execution. By letter dated January 22, 2009 (but apparently drafted on January 23’-d 
or some time thereafter), OCSE advised Pcti tioner as follows: 

Our records show that you owe arrears of $12,O37.10. OL 
this sum, $1 1,697.10 is owed to the custodial parent, 
Laura Ponsaing, arid $340.00 is owcd to the New York 
City Dcpartmcnt of Social Selviccs, DSS. 

I n  regards to nionics collected, wc arc unable to refund 
monies to you because monies wci+c mailed to the 
custodial parent, Laura Ponsaing, and the $300.00 tax 
intercept was applied to the arrears owed to DSS. IF we 
had prior notice of your inconic, we could have been ablc 
to terminate tlie gxnishiiicnt with SSA earlier. 

On January 23, 2009, we 1-eceivcd a lctter froiii the Office 
of S oc i a 1 S t‘c 11 1-i t y A d 111 i n i s t ra t ion verify i n g your i i i  c om c, 
Since your income is below poverty level, we seiit a 
“Tcrinination of our Income Execution,” on J a i i ~ i ~ y  23,  
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2009, to the Office of Social Security Administration 
(SSA). 

Petitioner coniiiienced this Article 78 proceeding on May 2 1 ,  2009 against 
City Respondent arid Respondent David A. Hansell, ODTA Cominissioiier (“State 
Respondent”). As noted above, Petitioner seeks thc rcturn of monies he allcgcs 
were wrongfully ganiishcd by the respondents. These include deductions made 
whcn Petitioner claims that his income was below the self-support reserve, as we1 1 
as the garnishment of his $300 stiIiidus check. Petitioner submits a verified 
petition and a ~iieiiiorandum of law in support of his petition. Annexed to thc 
petition as cxhibits are the 10/24/08 lcttcr from MFY to OC‘SE; and the OCSE 
letter dated January 22,2009. 

State Respondent cross-moves to dismiss on the grounds that Pctitioner fails 
to statc a cause of action against him, arguing that the petition “is totally devoid of 
any allegations or facts demonstrating a violation by tlic State respondent of any of 
petitioner’s rights.” Altcrnativcly, State Respondent also claims that, cvcn had 
Petitioncr stated a cause of action against him, dismissal is warranted based upon 
Petitioner’s hi lure  to exhaust adtniiiistrative remcdics. State Respondent has 
submitted an af‘tinnatioii and nieinorandum of law in support of its cross motion. 

City Respondents also cr6ss-iiiove for dismissal of the complaint on thc 
grounds that Petitioner fails to state a claini for which relief can be granted. City 
Respondents submit an a fhna t ion  in support of their cross-motion. Annexed to 
the affi-niation ax exhibits are Petitioner’s 10/1 1/07 request for administrative 
review; OCSE’s 1 1/28/07 determination denying Petitioner’s cliallenge; and 
records indicating the transfer of monies paid by Petitioner pirsuant to his support 
ob 1 i g a t i o i i  s . 

Petitioner submits a memorandum of law in opposition to thc cross-motions, 
and the City Rcspondeiits have respondcd with z1 reply affiniiation. 

It is well settled that the “ljludicial review of an administrative 
determination is conlined to the ‘facts and record adduced before the agency’.” 
(Mutter of’ Ym*horoiigh L’. Frcrricw, 95 N.Y.2d 342, 347 [2000], quoting Mcittc.i. of‘ 
F u r l l i  17. New York C’ity Coticiliatiori & Appeuls Bout-d, 90 A.D.2d 756 [ I  st Dcpt. 
19821). The reviewing court may not substitute its judgment for that of thc 
agency’s determination but must decide i 1’ the agency’s decision is supported on 
any reasonable basis. (Mcitter of Clirticy - C ~ ~ l l c w  Stor-age Co. v. B o n d  oj‘E1cction.r. 
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of’thc City OJ’NPW York, 98 A.D.2d 635,636 [ 1st Dept. 19831). Once the court finds 
a rational basis exists for the Ltgency’s dctcrmination, its rcvicw is ended. (Mut tw  
of‘ Sullivun Cozmty Hllr-nt)s.s Rucirig Associutiorz, I m .  v. Glu,s.stv-, 30 N. Y. 2d 269, 
277-278 [ 19721). The court may only declare an agency’s detemiination “arbitraiy 
and capricious” if it finds that there is no rational basis for thc clcteriiiiiiation. 
(MLittw c!f’P~ll v. Bourd of Ehcu t ion ,  34 N.Y.2d 222, 23 1 [ 19741). 

18 NYCRR $347.9(c) provides, in pertinent part, 
Calculation of the amount of additional deduction for 
i n come exec ii t i o 11. 

( 1 )  When an income execution is issued ... for a debtor 
who owes arrcxslpaxt due support, the SCU iii~ist set the 
amount of the additional deduction to bc niadc from the 
debtor’s income. Such deduction must be in addition to 
the amount withheld to ensure compliance with the 
support obligation directed in the order of support .... 
(2) Where the debtor provides documentary proof to the 
SCU that tlie imposition of ttie additional amount would 
rcduce the debtor’s remaining income below the sclf- 
support reserve, the SCU must cliriiiiiate or reduce the 
aiiiount of the additional deduction as appropriate to 
ensure that the debtor’s remaining incomc docs not fall 
below ttie self support reserve. Thereafter, the SCU must 
increase tlie amount of the additional dediiction to the 
amount calcdatcd pursuant to paragraph (1) of this 
siibdivisioii at such time as its application would no 
longer reduce the debtor’s rcmaining income below the 
self-support rcscrvc. 

The court finds that, even ir Petitioner's income were in fact lcsscr than the 
sclf-support reserve, a11 garnishments niadc prior to August 2008 were propcr, and 
were not arbitrary or contrary to law. As 18 NYCRR $347.9(e) malces clear, i t  is 
incumbent upon a child support debtor to provide suf‘ficient documcntary cvidence 
that his iiicomc falls below the sclf-support reserve level. Petitioner providcs no 
evidence that hc provided OCSE with sufficient docuiiieiitary evidence at any time 
prior to around July 2008, end thus the court caiiiiot coiiclude that those monies 
were improperly ganiishcd at all. 
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As for thc excessive gaiiiishmcnt in August 2008, thc rccord indicates that 
this was commissioned by a ministerial error on the part of SSA, and through 110 

Fault of OCSE, which promptly advised SSA of the enor upon notification by 
Petitioner. Accordingly, it would be inappropriate to compel OCSE to rcfirnd these 
monies when the money lias already been forwarded to Ms. Ponsaillg, the mother 
of the child. Moreover, “It has long been hcld that there is a ‘strong public policy 
against restitution or recoupment of support overpayments”’ (Johnson v. Chapirz, 
2009 N Y  Slip Op 3630, “3 [ZOOS]) (cilirzg Baraby c’ BalAaby, 250 AD2d 201, 681 
N.Y.S.2d 826 [3d Dept 19981; Rosenberg v Roscnhc.rg-, 42 AD2d 590, 590, 345 
N . Y  .S.2d 73 [2d Dept 19731). Plaintift-s clainl that he is entitled to rcirnburselnent 
for thc gainishnlent of his federal stiniulus check niay bc disposed of for the same 
reason, and thus the court need not cvcn pass upon whether thc stimulus check was 
properly garnished in the first instancu. 

Finally, thc State Respon’dent is entitlcd to dismissal, as Petilioncr fails to 
allege any actionablc acts or ornissiolls by Statc Kcsyondent which entitlc 
Petitioncr to relief as against State Rcspondent. 

Wherefore it is hcreby 

ADJUDGED that the petition is denied and the proceeding is dismissed. 

Dated: Octobcr 2, 2009 

This constitutes the decision and order of the court, All othcr rclief requested 
is denicd. 

\.-- EILEEN A. KAKO ER, J.S.C. 
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