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SUPREME COUIIT OF THE STATE OF NEW Y O R K  
COUNTY OF NEW YORK : I A S  PART 36 

X _________________-__________L__________ 

P H I L L I P  T A S S I ,  

P i a i n t i f  f ,  

- a g a i n s t  - 

MARRIOTT INTERNATIONAL,  LNC. d / b / a  
COURTYARD DY MARRIOTT, URGO HOTEL 
MANAGEMENT, LLC. d / b / a  COURTYARD BY 
MARRIOTT, COURTYARD BY MARRIOTT 
L I M I T E D  PARTNERS d /b / a  COURTYARD BY 
MARRIOTT, COURTYARD BY MARRIOTT I1 
L I M I T E D  P A R T N E R S H I P  d / b / a  COURTYARD BY 
MARRIOTT arid SAYVILLT;: BROWNING 
P R O P E R T I E S ,  I N C .  d / b / a  COURTYARD BY 
MARRIOTT, TWIN FORKS CONCRETE, TNC. and 
LAND D E S I G N  A S S O C I A T E S ,  P.C., 

Index  No. 1.13505/06 

M o t i o n  Seq .  No.: 004 

Defendants. 
X 

MRRRIO'TT INTERNATIONAL,  I N C .  d /b / a  
COUR'rYAlXD BY MARRIOT'L' , URGO HOTEL 
MANAGEMEN'T, LLC. d/b/a COURTYARD R Y  
MARRIOTT, COURTYARD BY MARRLOTT 
LIMITED PARTNERS d/b/a COURTYARD BY 
MARRIOTT, COURTYARD BY MARRIOT'T I1 
L I M I T E D  P A R T N E R S H I P  d / b / a  COURTYARD BY 
MARRIOTT and SAYVILLE BROWNING 
P R O P E R T I E S ,  INC. d / b / a  COtJRTYARD BY 
MA Rli I OT T , 

T h i r d - P a r t y  P I - a i n t i E f s ,  

- a g a i n s t .  - 

TWIN FORKS CONCRE'I'E, INC. and 
LAND lIES1C;N ASSOCIATES, P . C . ,  

HON. DORIS L I N G - C O W ,  J.: 

in this n e g l i g e n c e  action, d e f e n d a n t / t h i  rd-part:y d e f e n d a n t  

'Twin Forks Concrete, Inc .  ( " T w i n  Forks") moves, pursuant t o  CPLR 

[* 2 ]



5321.2, f o r  summary judgment.  dismissing t h e  C o m p l a i n t  a n d  cross- 

c l a i m s  a g a i n s t  i t .  

BACKGROUND 

P l a i n t : i . f f ,  P h i l l i p  T a s s i ,  commenced t h i s  a c t i o n  s e e k i n g  t.o 

recover damages f o r  p e r s o n a l  i n j u r i e s  h e  allegcdly s u s t a i n e d  on 

A p r i l  2 3 ,  2 0 0 6 ,  when he t r . i p p c d  and f e l l .  i n  t h e  walkway area of  

t h e  C o u r t y a r d  by  Malrriott; h o t e l ,  l o c a t e d  a t  5 0 0 0  Expres sway  

D r i v e ,  Ronkonkoma, N e w  York a / k / a  60  M i 1 . 1  Road, Ronkonkoma, N e w  

York ( t h e  “ s u b j e c t  p r e m i s e s ” ) .  A t .  t h e  t i m e  o f  t h e  alleged 

i n c i d e n t ,  p l - a i n t i f f  w a s  a g u e s t  a t .  t h e  h o t e l .  The i n c i d e n t  

a1, legedly o c c u r r e d  w h i l e  p 1 a i n l : i f f  was w a l k i n g  f r o m  h i s  parked 

v e h i c l e  toward thc  hotel.'^ l o b b y  d o o r s .  H e  r e p o r t e d l y  t r i p p e d  o n  

a d r o p ,  a w h e e l c h a i r  access or c u t  curb, i n  t h e  walkway in f r o n t  

a n d  t o  t h e  west o f  t h e  main  ent-rance t o  t h e  h o t e l .  

T h e  subj ec:t premises a r e  owned b y  d e f e n d a n t  S a y v i l l e  

Browni ng  P r o p e r t i e s  d/b/a C o u r t y a r d  by M a r r i o t t  (“Sayville 

B r o w n i n g ” )  and  managed by  d e f e n d a n t  Urgo H o t e l  Management, LLC. 

d /b /d  C o u r t y a r d  by  Mar‘r i -ot t  (“~Jrgo”). The h o t e l  w a s  b u i l t  in 

2 0 0 1  o r  2 0 0 2 .  

Somet j .me i n  2001., t h e  g e n e r a l  c o n t r a c t o r  fo , r  t .he  h o t e l  

c o n s t r u c t i o n  project: h a d  h i r e d  Twin Forks t .o c o n s t r u c t  t h e  

walkways for: t .he  sub jec t  prerniscs. There was no w r i t . t e n  

(::ontract.,  and Twin F o r k s  r e p o r t c d l y  used d e s i g n s  a n d  d r a w i n g s  

g i v e n  b y  t h e  owner  and  g e n e r a l  c o n t r a c t o r .  Twin Forks c o m p l e t e d  
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j.t.s work on the walkways in 2002 and did not perform any 

additional work for the project. 

Plaintiff arrived ab the subject premises on April 22, 2006, 

at approximately 4:OO p.rn. He traversed thc area from the 

parkiriy lot to the hotel enLrarice several timcs before hc tripped 

and fell the next morning. 

P l a i n t i  ff initially commenced this actj on a g a i n s t .  Marriott 

International, lnc. d / b / a  Courtyard by Marriott, Urgo, Courtyard 

by M a r r i o t t  Limited Partners d/b/a Court-yard by M a c r i o t t ,  

Courtyard by Marriott 11 LimiLed P a r t n e r s h i p  d/b/t l  Cour-tyard by 

Marriott and Marriott and Sayvi. 1 1 e Drowning (col. l ec t  i.vely, 

“Marriott”) . Thereafter, Marriott impleaded Twin Forks and 

d e f e n d a n t  L a n d  Design Associates, P.C. ( “ L a n d  Design”) , seeking 

contribution or indemnification. P1 a i r - i t i . f f  f i l e d  an amended 

Complaint naming Twin Forks arid 1,arid Desj gri as defendants. 

The amended Complaint essenti.aI,l.y a l l . eges  Lhat  defendants 

were negligent in the ownership, operation, and maintenance of 

t .he  subject prerniscs, and t.hat t.he alleged incjdent arid 

p l . a i n t i f f ’ s  i n j u r i e s  were caused solely by the rieyliyence of 

defen(3ant.s The n i  1 1. of P a r t i . c u l . a r s  contains similar allegations 

and outlines the injuries allcqedly suffered by plaintiff. 

lssue was joined 2s to Marriott and Twin F o r k s  with the 

service of separate answers, yenerally denying the allegations in 

Lhe pleadings. ‘Twin k’orks now seeks summary j udyrnei-iI: dismissing 
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khe amended Comp1.aj.nt. a n d  t h i r d - p a r t y  Compla in t  a g a i n s t  i.1:. 

P l a i n t i f f  a n d  M a r r i o t t  opposc t h e  m o t i o n  for summary j udgmen t .  

DISCUSSION 

It i s  w e l . . l  s e t t l e d  t h a t  t h e  p r o p o n e n t  o f  a summary judgment  

m o t i o n  m u s t  make a pr-ima f a c i e  showing of  enl- . i t lerrient t o  Judgment: 

a s  a m a t t e r  o f  law, t :endering s u f f i c i e n t  e v i d e n c e  t o  d e m o n s t r a t e  

t h e  a b s e n c e  of any  maLe.ri.al i s s u e s  o f  f a c t  (see W i n e g r a d  v N c w  

Ynrk Univ. Med. Ctr., 64 N Y 2 d  851, 8 5 3  [1985]; Z u c k e r m a r i  v C i t y  

of N e w  York, 4 9  NY2d 5 5 7 ,  5 6 2  [1980]). Once t h i s  showing has 

been made, the b u r d e n  s h i f t s  t o  t h e  part:y o p p o s i n q  t h e  m o t i o n  f o r  

summary judgment  t o  p r o d u c e  e v i d e n t i a r y  proof j.n a d m i s s i b l e  f o r m  

s u f f i . c i . e n t  t o  e s t ab l i - sh  t h e  exisb.erice of  m a t e r i a l  i s s u e s  of f a c t  

w h j c h  r e q u i r e  a t:ri.al o f  t h e  a c t i o n  ( Z u c k e r m a n  v C i t y  of N e w  

Y o r k ,  supra) . Mere c o n c l u s i o n s ,  e x p r e s s i o n s  o f  hope, o r  

u n s  ub s t: a n t  i a t  ed  a 1 1 e ga  t i on s o r a s  s e r t i on s are i r i s  11 f f i. ci e n  t t o 

d e f e a t  summary judgment  (id. ) . 

A.5 s t a t e d ,  t h e  amended Complain[-. a1 1 e g e s  n e g l i g e n c e  c l a i m s  

a q a i n s t  d e f e n d a n b s .  N c g l i g e n c e  cons i s t s  o f  t h c  b r e a c h  of a duty 

owed by t h e  d e f e n d a n t  t o  t h e  p l a i n t i - f f ,  r e s u l t i n g  i n  i n j u r y  ( s e e  

Pulka v E d e l m a n ,  40 N Y 2 d  781., 782 [19.761). 

A t  a n  examinat . ion  b e f o r e  t - r ia l .  (\\,RT”) , h e l d  on O c t o b e r  30, 

2 0 0 8 ,  p l a i n t i f f .  t e s t i f i e d  t h a t  h e  h a d  t a k e n  h i s  b a g s  t o  h i s  c a r  

and  was  r e t u r n i n g  t o  [:he h o t c l ,  d u r i n g  a \‘lighL d r i z z l e , ”  w h e n  

the i n c i d e n t  o c c u r r e d  ( T r a n s c r i p t  of P l a i n l . i E f ‘ s  EBT, Not of Mot, 

Exh  K ,  p p .  3 9 - 4 4 ) .  P l . a i . n t i f f  s t a t e d  that he walked al.or1y t h e  
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d r i v e w a y  t o  c r o s s  t h e  p a r k i n g  lot, e n t e r e d  the s i d e w a l k  i n  f r o n t  

o f  t h e  h o t e l ,  a n d  p r o c c e d e d  i n  an  e a s t e r n l y  d i r e c t i o n  toward  the 

h o t e l  (id., pp. 4 2 - 4 4 ) .  H e  a l s o  s t a t e d  t h a t  h e  did n o t  n o t i c e  

a n y t h i n g  u n u s u a l  ab0u.L t h e  s i d e w a l k  (jd-, p .  4 3 ) .  H e  f u r t h e r  

s t a t e d  thal: he was l o o k i n g  s t r a i - g h t  ahead  a t  e y e  l e v e l ;  t h a t  

n o t h i n g  was obsLr :uc t ing  h i s  v i e w ,  and  t h a t  h e  was a b l e  t o  see t h e  

walkway i n  f r o n t  of him e v c n  t h o u q h  i t  was r a i n i n g  (id., p .  53). 

I n  a d d i t i o n ,  p l a i n t i f f  t e s t i f i e d  t h a t .  h e  was w a l k i n g  on t h e  

s i d e w a l k ,  close t o  the.  curb,  wher.1 t h e  all .eqcd i n c i . d e n t  occurred 

(id.). H e  s t . a ted  t h a t  t h e r e  was a drop ,  a wheelc;hai.,r a c c e s s  o r  

c u t  c u r b  a p p r o x i m a t e l y  f o u r  f e e t  wi.d.e, a n d  s o  h i s  f o o t  wen t  down 

a l o t  f u r t h e r  t h a n  he  e x p e c t e d  (id. , p .  5 5 - 5 6 ) .  H e  also s t a t e d  

that when h i s  f o o t  came i n  coril;act wiLk t h e  a r ea ,  h e  s t a r t e d  t o  

l o s e  h i s  b a l a n c e ,  h e  h i t  his l e f t  f o o t  a n d  went  clown,  a n d  t h a t  

h i s  r i g h t  k n e e  a n d  f o r e a r m  h i t  t h e  g r o u n d  (id-, p .  57). H e  

f u r t h e r  t e s t i f i e d  t h a t  h e  l o s t  h i s  b a l a n c e  b e c a u s e  of  the 

d i f f e r e n c e  i n  t h e  g r a d e  of  t h e  . s idewa lk  (id-, p .  58). In 

a d d i t i o n ,  h e  s k a t c d  t h a t  h e  could nol. t e l l  what  c a u s e d  t h e  

a c c i d e n t  because t h e r e  were r i i )  m a r k i n g s  or a n y t h i n g  on  t:he curb 

t:o show t:hat i t  was n o t  t3. s t r a i g h t .  c u r b  or s i d e w a l k  (id., p .  6 0 ) .  

I n  s e e k i n g  summary j u d g m e n t ,  Twin Forks a r g u e s  t h a t  i t  d i d  

n o t  owe a n y  d u t y  of  c a r e  Lo plain.l : i .ff  s i n c e  i.t complet-ed t h e  

walkway c o n s t r u c t i o n  pr-ojcct. lour y e a r s  before Lhe alleged 

i n c i d e n t .  a n d  di .d  n o t  p e r f o r m  a n y  a d d i t i . o n a 1  work f o r  t h e  p r o j e c t .  

Twin F o r k s  makes a p r i m a  f a c i e  showing  t h a t  it.. was n o t  a L  f a u l t  
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for the happening o€ t .he alleged incident (see Creenstein v 

Realifc Land  Improvement, .Tnc. , 13 A D 3 d  338, 339 [2”‘:’ Dept 

20041). 

However, the opponents mai .n ta in  that a triable issue of fact 

exists as to whether Twin Forks assumed a d u t y  of care by failing 

Lo exerci.se reasonable care in the performance of its duty in 

c a u s i r i y / c r e a t i  ng the allegedly defective c o n d i t i o n  which caused 

plaintiff’s i r 1 j u r i . e ~ .  To bolster t h e i r  p o s i t i o n ,  the opponents 

rely, in part, on the EBT testimony 01 T w i r l  Forks’ owner and  

principal, Christopher Andersen, who testified that Twin Forks 

followed t h e  s i t e  plan when doing its consLruction work 

(Transcript of Anderson  EBT, Not of Mot, Ex11 H, pp.  14, lines 2- 

- 7 )  ; such test-imony j.s contrary to that of Lee Browning, Sr., the 

principal of M a r r i o t ,  w h o  testl fied that t-he curb-c~zt/ramp area 

in question, did 1101; appear on the site plan (Transcript of 

Browning EBT, Not of Mot, Exh I, pp.  17, lines 2-5). Opponents 

of Twin Forks’ motion a l s o  submit an affidavit from Richard 

Berkenfeld, and  e n g i n e e r ,  stating, in part, that the “ l a c k  of any 

visual perception or visual cue,s of the c u r b  ramp in a wal-kway 

rcprcscnted a hidden hazard;” t:hat t h e  slope of  the curb ramp at 

thc subject premises “exceeded Lhe rnaxirnurn slope b y  5 0 % ;  ’ I  that 

“the slope of thc sidcs of the curb ramp is approximately four 

times as steep as it would be required by code;” that the 

provision of the Static, s b u i I . d j n q  codes that requires that a curb 
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ramp h a v e  d e t e c t a b l e  warning t - e x t u r e  w a s  v i o l a t e d  ( B e r k e n f e l d  

A f f i d ,  A f f i d  i n  Opp, E x h  2 ) .  

On review of 1.he subrrij .ssions,  t h c  C o u r t  c o n c l u d e s  t h a t  

l x i a b l e  issues of  f a c t  e x i s t  as to whether Twi.n F o r k s  exercised 

r e a s o n a b l e  cdre i n  c o n s t . r u c t i n q  t h e  walkway and curb cuts where 

p l a i n t i f f  f e l l ,  t o  p r ' e d u d c  summary judgmenL. 

Ac c o r d i r I  g 1 y j. t i s 

OKDERED t h a t  t h e  m o t i o n  for summary judqmcnt is d e n i e d ;  a n d  

it is f u r t h e r  

ORDElILD t h a t  w i t - k i n  30 d a y s  of  e n t r y  of  t h i s  order, 

p l a i n t i f f  shall serve  a c o p y  upon a1.1 part.i.e.s w i t h  no t i . ce  of 

e n t r y .  

. -. d ' 

Jlon. Doris  Liny-Cohan, J.  S .  C .  

J :  \Summary J u d g m e n t \ T A S S I  .rnarri.ot j , n t l .  .wpd 
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