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OVERSEAS MEDIA,  I : N C . ,  

D e f  endarit  . 

WALTER B. TOLUB, J.: 

I 
Index No.107493/2007 
M t n .  Saq.005 

T h i s  i s  Plaintiff's motion f o r  l e a v e  t.o amend t h e  Complajnt 

o r ,  i n  t h e  a l t e r n a t i v e ,  l eave  t o  commence a n e w  a c t i o n  upon t h e  

same t r a n s a c t i o n  (CPLR §§ 3 0 2 5  [b] , 205 [a] r e s p e c t i v d y )  . 

Facts 
AS s t a t e d  i n  this Court's prior decisions, P l a i n t i f f  began  

workiny f o r  D e f e n d a n t ,  a R u s s i a n  t e l e v i s i o n  ne twork ,  in June of 

2004. 

and produce two of  D e f e n d a n t ' s  Le3 e v i s i o n  shows.  

Plaintiff w a s  promoted twice in 2005 and  beqan  to w r i t e  

According t o  P l a i n t i f f ' s  Compla in t ,  i n  t h e  S p r i n g  of  2 0 0 6 ,  

she was d i a g n o s ~ d  w i t h  c a r p a l  t u n n e l  syndrome and was i n s t r u c t e d  

b y  her d o c t o r  to t a k e  short. b r e a k s  and  limit h e r  t y p i n g .  

P l a i n t i f f  f u r t h e r  claims t h a t  s h e  advised her boss o f  her 

c o n d i t i o n  on May 3 0 ,  2 0 0 6  by s e n d i n g  h i m  a memorandum and a 

doctor's note. 

f o r m  from Dr. Y u r i  P a t i n  and r e a d s ,  i n  p a r t ,  " B r o o k ,  13. Off d u t y ,  

l ' he  doctor's note was w r i t t e n  on a p r e s c r j - p t i o n  
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6.07-7.14.06.” 

According tc’ Plainti f f ’ s  ComplairiC, her boss responded to 

her request by t . e l l . i n g  her to “do your  j o b  or leave”, at which 

time Pl.aintiff i m m e d i a t e l y  filed a claim with the Worker’s 

Cornpensation Board. 

t h e  Worker’s Compensation Board Claim, her- boss began harassing 

and mistreating her at work and told Plaintiff that s h e  was “free 

to go if she did not want. to be loyal to Overseas Media”. 

Plaintiff claims that immediately following 

Pl-aintif f then commenced thi s action for (1) Disability 

discrimination p u r s u a n t  o New York City Human Rights TAaw; (2) 

Retaliation under t .he N e w  Y o r k  City Human Right-s Law; and 

(3)Discrirnination and Retaliation under the Workers Compensation 

Law. 

Tn January of 2008, this Court considered Defendant’s 

original motjnn to dismiss Plaintiff‘s Complaint. By decision 

dated March 7, 2008, this Court dismissed Plaintiff’s first and 

third causes of ;2ction because the doctor’s note submitted did 

riot accurately describe Plaintiff’s limitations and  in what 

manner PJ-aintiff cou1.d be accommodated. 

Plaintiff t h e n  filed a motion to renew. P l a i n t - i i f f  argued 

that her prior c o u n s e l  did not submit two doctor’s notes (both 

dated a f t e r  thc initial doctor  note and p r i o r  to the Worker‘s 

Compensation C l a i m )  . Pl.aintifl: claims that .  t h e s e  two notes 

describe a reaso : iab le  accommodation for Plaintiff‘s carpal t u n n e l  
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syndrome. 

these t w o  lett.erE 

not supported by an affidavit of a f a c t  witness. 

In ite February 2009 decision, this Court noted that 

were never referenced in the Complaint and were 

Additionally, 

this c o u r t  noted that. Plaintiff did not present a justifiable 

excuse  for why she failed to present the evidcnce on the i n i t i a l  

motion. As such, this C o u r t  denied Plaintiff’s motion. 

By this mot:-on, Plaintif€ seeks leave to amend the Complaint 

to reference the two doctor’s notes. Alternatively, Plaintiff 

seeks leave to commence a new action based on the Same 

transactions and occurrences. 

DiscuSSion 

Although le,2ve to amend a pleading should be freely g r a n t e d  

( C P L R  3025 [bl), the motion must be supported by an affidavit of 

merit and evidentiary proof that could be considered upon a 

motion for summary judgment (Nab-Tern ConsLructors v. C i t v  of New 

York, 123 A D 2 d  571 [13t Dept 19861). 

Here, Plaintiff’s motion is noL supported by evidentiary 

p r o o f ,  other than an affirmation of counsel, who is not a fact 

witness. Additionally, as stated in this Court‘s E’ebruary 2009 

decision, Plaintiff does not state that she actually gave the 

Defendant these letters and does not explain why they were not 
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on f a c t s  which wemre known prior to the commencement of the action 

Surlak v. S u r l a k ,  95 Ad2d 371 [,‘Id Dept. 19831). Moreover, a 

p a r t y  will n o t  b E s  permitted to serve an amended pleading 

contajning facts of which he had full knowledge when the original. 

pleading was filed where no satisfactory explanation for the 

omission has been shown (Kamen, v. State, 34 Mi.sc.2d 380 [Court of 

Claims 19621 ) . 

Plaintiff seeks leave to amend her Complaint. t.wo years after 

the cornmencement of this action, without including any f a c t s  

which were unknown at the time of the initial Complaint, without 

offering any expLanation for not presenting the letters e a r l i e r ,  

and without addressing t h i s  Court’s noted issues outlined i n  its 

prior decisions. 

Under these circumslances, Plaintiff’s motion t .o Amend i s  

denied. 

As €or that branch of Plaintiff‘s motion for leave to 

recommence a new act-ion pursuant to CPLR §205[a], that motion is 

also denied. C L R  §205[a] applies to cases which have a l r e a d y  

been terminatcd. T h i s  action is s t i l l  act-ivc, albeit, for only 

one ol the three initial causes o f  a c t i o n .  

Accordingly, it is 

ORDERED t h a t  Plaintiff’s motion is denied in its entirety. 
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Counsel f o r  the parties are directed to appear as scheduled 

on Octoher  30, 2CO9 a t  11:OO AM in room 335 for a status 

conference .  

T h i s  memorar.dum opinion constitutes the decision and o r d e r  

of the Court. 

Dated: lo\[ 

HON. WALTER B .  TOLUB, J . S . C .  
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