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At an IAS Term, Part 2 of the Supreme Court of 
the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the 2"d day of 
October, 2009. 

P R E S E N T :  

HON. GLORIA DABIRI, 

_ _ - _ _ _ _ _ _ _ _ - _ _ - - - _ _ - - - - - - - - - - - - - - -  -X 
RONALD JAMES D' A N G E L ~ ,  

Justice. 

Plaintiff, 

- against - 

1432 86'" STREET REALTY COW. ET ANO, 

The follliwing DaDers numbered 1 to 3 read on this motion: 

Notice cf MotiordOrder to Show Cause/ 
Petition/ 2ross Motion and 
Affidavi s (Affirmations) Annexed 

Opposin ; Affidavits (Affirmations) 

Reply A 3davits (Affirmations) 

Affidavit (Affirmation) 

uther Pt pers 

Index No. 40966/2000 

Papers Numbered 

1-2 

1 Jpon the foregoing papers, plaintiffRonald James D' Angelo, pursuant to  CPLR 222 1, 

seeks r( argument of his motion to confirm j'ortions of the report of Referee Michael 

Mondschein, dated October 19,2007. By order- of September 2,2008 the court, effectively, 

confirmed the referee's finding that plaintiff is due $768,832.5 1 on the mortgage and note 

and that defendants are entitled to  a set-off for use and occupancy in the amount of $9 1.000. 
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The co ~ r t  directed that $75,000 be held in escrow to ensure removal of building code 

violatio is and for repairs, and denied plaintiffs request for attorney’s fees. 

Facts and Procedural History 

‘This action was commenced by plaintiff in October 2000 to foreclose the mortgage 

held on a commercial building owned by defendant 1432 86’ Street Realty Corp. Defendants 

John F. Gangemi, Joseph P. Grancio and Dominick Gangemi are principals and officcrs of 

1432 8hth Street Realty Corp. and personally guaranteed re-payment of the mortgage note. 

‘The procedural history of this matter is setforth in this court’s decision and order of 

September 2,2008 (Dabiri, J.), and is, in part, as follows: 

“In an August 11, 2003 order, Michael Mondschein was 
appointed as referee to hear and report on the amount of the set- 
off for any damage caused by plaintiffs renovations to the 
second floor [of the property] and for plaintiffs use and 
occupancy of such floor. 

By order of September 22,2004 plaintiff was granted summary 
judg m n t  on th,: fort-c.losure claim and Grc.sory Ccrchionc, 
Esq.[] was appointed ‘referee to ascertain and compute the 
amount due to Plaintiff for prircipal, interest [sic] and other 
disbursements advanced as provided for in the Note and 
Mortgage upon which this action was brought, [and] to examine 
and report whether or not the mortgaged premises can be sold in 
parcels. ’ 

By so-ordered stipulation dated August 7, 2004 the parties set 
forth a discovery schedule and agreed that the matter would be 
referred to only one referee. Pursuant to the stipulation the 
parties agreed to a hearing with respect to ‘the amount of set-off, 
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if any, for damages caused by the repairs made by plaintiff to the 
subject premises and for use and occupancy during the time 
period plaintiff occupied the second floor of the subject 
premises.’ Thereafter, by order of November 29,2004 Michael 
Mondschein was appointed as referee ‘to compute the amount 
due on plaintiffs mortgage, which shall not commence until 
completion of the hearing on the issues of plaintiffl’ls repairs at 
and use[] and occupancy of the building.’ 

In lieu of testimony the parties, per stipulation, provided Referee Mondschein with 

the following document submissions: the affidavit of Williams Yurus, Esq., dated November 

3,2006. supplemented by his letter of February 2 1,2007; the affidavit of John F. Gangemi, 

dated Jane 4, 2007, annexed to which were the report of architect Constance Gangemi 

Slampiak along with her curriculum vitae, the report of the President of Qualcon 

Construction, Peter Edward Slampiak, and the report and curriculum vitae of licensed real 

estate a7praiser Dominick Negli; the affirmation in reply of Mr. Yurus, dated July 2,2007; 

and the amended affirmation of Mr. Yurus, dated June 5,2007, annexed to which was the 

affidavit of Mark Hertz, President of the Mark Hertz Company. 

In his report of Octobcr 19, 2007 RcfTrx- hfmdwhcin rcpnrted thnt q?O?,866 76 in 

principal, $539,295.77 interest and $27,669.98 for “taxes, waterhewer and insurance” is due 

on the IT ortgage and note. With respect to plaintiffs occupancy ofthe premises from August 

1998 th ough March 200 1, a period of 32 months, the referee found Mr. Neglia’s appraisal 

of $9 1 ,C 00 to be a fair estimate. Thus, the referee concluded that, after reduction for use and 

Occupancy, the plaintiff was due $678,832.5 1 ($769,832.5 1 less $91,000). 
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‘The court previously had determined that plaintiff was liable for damages caused 

by his enovation of the second floor of the property. The referee concluded that while 

plaintif,’s renovations of the second floor - I’rom two office units to one large unit 

- , pe formed without a permit, impaired the property’s marketability, the damage was 

correct; 7ble. Thus, the referee recommended that an escrow of $40,000 be held by either the 

purchaser’s title company or bank to ensure removal of the violations. 

On or about March 7, 2008 plaintiff moved, pursuant to CPLR 4403, to confirm the 

referee’s report only to the extent of his findin? that “defendant owes to the plaintiff a sum 

to be computed pursuant to the terms of the subject note and mortgage.” In support of his 

motion. plaintiff argued that the affidavits submitted by defendants in support of the offset 

for damages should have been excluded because they contained expert opinions not based 

upon facts in evidence. Plaintiff argued that the property should be sold at a foreclosure sale 

“as is,” with the purchaser taking it subject to any building violations. With respect to use 

and occupancy, plaintiff argued that the affidavit of defendants’ expert, Mr. Neglia, was 

1-glly insuffiyient to eyhblish rent v111iw Plnintiff clnimed, hnwd iipcln a Wflfl kme 

agreeml nt which required monthly rent of $1,000, that, at most, the defendants were entitled 

to an of‘*set of $32,000. 

The court scheduled a further hearing on plaintiffs motion and defendants’ cross- 

motion to confirm, permitting the parties an opportunity to present witnesses and other 

evidence. The parties, however, once again agreed to document submissions in lieu of a 
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hearing The resulting September 2,2008 order of this court confirmed the referee’s report 

to the c-xtent that he reported that the mortgage amount due was $769,832.51 and that 

$9 1 ,OO( I should be deducted for use and occupancy. The court also found that the sum of 

$75,00( 1 constituted a reasonable set aside for the damage to the second floor, taking into 

conside ration the estimated cost of curing outstanding Environmental Control Board (ECB) 

and De] lartment of Building (DOB) violations, bringing the property to current code and the 

Americans with Disabilities Act (ADA) requirements, as necessary, filing for a new 

CertificJte of Occupancy (CO), satisfying DOB and ECB penalties, and retaining an 

architect, electrician, plumber and HVAC specialist as required. 

l’urther, the court concluded that plainti ff was not entitled to attorney’s fees incident 

to his czfense of the counterclaim for a set-off, and awarded $22,000 to plaintiff for the 

services of his former counsel, Mr. Christopher Panny, pursuant to a May 21, 2004 so- 

ordered stipulation. 

Motion to Reargue 

In  support of the motion to rwrgue, plaintiff first argues that the rword before the 

referee md the court was devoid of legally sufficient evidence to support the $9 1,000 award 

for use and occupancy, in that the appraisal by Mr. Neglia did not contain “detailed 

discussi ,ins of the data, reasoning, and analyses” used to develop his “opinion of value.” 

Plaintif ,. maintains that because “supporting documentation concerning the data, reasoning 

and ana’yses [was] retained in the appraiser’s work file” and not a part of defendant’s 

5 

[* 5]



submis ions, the appraiser’s opinions and conclusions could not be understood. 

P iaintiff argues that the only legally sufficient evidence before the referee establishing 

the valu ; of plaintiffs use and occupancy was a lease under which plaintiff was charged 

$1,000 I er month in rent for the entire second floor of a “nearly identical” property located 

two doo s from the subject property. Thus, plaintiff maintains, the record supports an award 

of $32,030 (32 months x $1,000). 

Plaintiff next argues that in ordering that $75,000 be set aside for violations the court 

overlool ed the fact that he could only be responsible for 2 of the 23 violations, as most of 

the viol2 tions pre-dated his occupancy. To support this argument, plaintiff points to the 

June 28. 2007 affidavit of his expert, Mr. Hertz, in which he avers that 12 of the 20 DOB 

violations are dismissible without penalty, that one consists of a construction violation issued 

in 1984, and that 7 are violations of Local Law 62, relating to annual boiler inspections and 

are removable with either a $500 fine (per violation) or by filing the delinquent reports and 

paying a late fee of approximately $50.00 per violation.’ Plaintiff argues that because the 

Locd L:Y- 62 violations rc;nltcd from the ov-ner’s failure to rcport annual boiler inspcctions, 

curing tl ese violations is the responsibility of the owner, 1432 Corp. 

With respect to the ECB violations, Mr. Hertz stated that they were for unauthorized 

installation of a rooftop air-conditioning unit (one violation), and for work done without a 

’ ’laintiff also argues that the 12 old violations and the violation issued in 1984 cannot be his 
responsit ility because they occurred prior to his occupancy. 
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permit (’ wo violations), and are curable for approximately $1 O,OOO.* He concluded that the 

cost of c iring all violations is approximately $15,000-$20,000, and that the defendants’ claim 

that the iiolations rendered the property unmarketable is “grossly inaccurate.” 

P. s to the unauthorized rooftop air-conditioning unit, plaintiff points out that when 

deposed Mr. Gangemi testified that the air-conditioning and heating unit were in place, on the 

roof, wk m plaintiff took possession of the second floor. As to violations resulting from the 

removal of a hatch and ladder leading to the roof, plaintiff argues that he (plaintiff) testified 

that prior to his occupancy Mr. Gangemi had sealed the hatch and removed the ladder. 

Plaintiff’ concludes that since he is responsible for only 2, at most, of the 23 violations, a 

reductio.1 in the $75,000 set-aside is warranted. 

P aintiff next argues that the court erred in denying his request for attorney’s fees 

resulting from his defense of defendants’ counterclaim, in that the claim for a set-off is 

inextrics Sly intertwined with the foreclosure action. Further, he contends, since defendants 

sought a 100% offset on the mortgage, he was required to defend the mortgage lien. Plaintiff 

relies up m Paragraph 15 of thc July 15, 19S8 m o r t y ~ y  which provides in part: 

“If the holder of this Mortgage shall become a party in any action 
or proceeding in which it becomes necessary to defend or uphold 
the lien of this Mortgage, all sums paid by said holder in 

2-dr. Hertz states that resolution of violation number 342225 17H (unauthorized installation of 
air-conditioner) can be accomplished by applying for an equipment-use permit, at a cost of approximately 
$3,500.01 J in filing fees and obtaining a licensed W A C  professional. He also states that resolution of 
violation numbers 34480222M and 345286135 (work (lone without a permit), could be had by applying 
for a pen lit to legalize the work done, the cost of which would be approximately $1,500.00-$3,500.00 
and a fin1 equal to fourteen (14) times the filing fee. Alternatively, the owner can file an Alteration 
Repair /..)plication (ARA) to lemllv remove the i l l e n l  wwk, nt a cost of approximately ‘T! 800.00. 
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connection therewith, including reasonable counsel fees, shall be 
paid by the Mortgagor and said amount shall be a lien on the 
Mortgaged Property.” 

P,aintiff argues that he is entitled to a credit for all fees paid to his former attorney, Mr. 

Christopher Panny, because the amount awarded to Mr. Panny’s pursuant to a May 2 1,2004 

so-ordered stipulation did not represent the total fees earned and paid. Plaintiff maintains that 

an additional $42,548.32 is due to him for Mr. Pamy’s fccs and, in support, plaintiff supplies 

the February 7,2008 affirmation of Mr. Panny, (supplied on the motion to confirm), annexed 

to which are billing statements for August 2000 through December 2003. Thus, plaintiff 

contends, he is entitled to a total of $64,548.32 ($22,000 plus $42,548.32). 

Finally, plaintiff argues that the court, in error, twice subtracted the $91,000 set-off 

from the amount due on the mortgage note. In this regard, the September 2, 2008 decision 

and order states, (at page lo), “the Referee’s report is confirmed to the extent of his 

determination that the amount due on the mortgage is $769,832.51 and that $91,000.00 be 

deductec from that amount for plaintiffs use and occupancy.” However, the decretal 

paragraph states that the referee’s report is “confirmed to the extent of his finding that 

$678,83:..50 is due to the plaintiff, as principal and interest et a1 on the mortgage, less 

$9 1,000.” 

Ir- opposition to the motion, defendants assert that the award of $9 1,000 for plaintiffs 

use and ( lccupancy was proper in that Mr. Neglia detailed the facts upon which he relied in 

reaching his opinion, while plaintiff, on the other hand, relied solely upon a copy of a 1991 
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lease ai reement for another property. Defendants maintain that this lease was an 

inappro] lriate basis upon which to base rent estimates for 1998 through 2000 in that there is 

no prool that the supplied lease was for comparable, commercial space. 

P s to the $75,000 set-aside for violations, defendants argue that the violations were 

only onc of the many factors considered by the court. Defendants point out that it was 

plaintiffs expert who enumerated the violations and provided an initial estimate of the cost 

of curinj them, and argue that plaintiff cannot now retract the concession that he is 

responsi )le for curing these violations. Moreover, assert defendants, plaintiffs failure to 

argue th It certain violations predated his occupancy precludes him from raising this claim 

upon res -gument. 

C n the issue of attorney’s fees defendants note, once again, that plaintiff improperly 

presents arguments which were not raised on th e original motion. Defendants point out that 

it was thl court, not plaintiff, which raised the question of whether the foreclosure action and 

counterc .aims were inextricably intertwined. In both his motion and reply plaintiff merely 

a rped  [ ipt he WW entitled to counsel fees 2s n rewlt of the defendants’ default under the 

terms of .he mortgage. Defendants also assert that the November 29,2004 order specifically 

separatecl the claims by staying the foreclosure until the damages and use and occupancy 

claims u :re determined. 

A to plaintiffs further claim that he is entitled to a credit for legal fees previously paid 

to Mr. Pi nny, defendants point out that plaintiff submits no evidence that the charges stated 
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in Mr. P inny’s affirmation werepaid. 

Discussion 

‘I-vlotions for reargument are addressed to the sound discretion of the court which 

decided rhe prior motion and may be granted upon a showing that the court overlooked or 

misappr :hended the facts or law’’ (Singleton v Lenox Hill Hosp., 61 AD3d 956 [2009], 

quoting Jarrillo v PM Realty Group, 16 AD3d 6 1 1,6 1 1 [2005]; see CPLR 222 1 [d][2]). “A 

motion f - x  leave to reargue is not designed to allow a litigant to propound the same arguments 

the coun has already considered, but to point 0u.t controlling principles of law or fact that the 

court mz y have overlooked” (Simon v Mehryari, 16 AD3d 664,665 [2005]). 

C n the question of use and occupancy, plaintiffs argument that the record before the 

referee a id the court was devoid of legally sufficient evidence to support an award is without 

merit. B 7 letter dated June 12,2008 defendants provided plaintiff and the court with a second 

affidavit by Mr. Neglia, dated June 11, 2008, aLlong with supporting documentation . This 

documer tation includes the rental data used by Mr. Neglia in determining the average rent 

per : qu;; 

A though the leases from which Mr. Neglia drew his information are not provided, the 

property addresses, lease dates, square footage m d  cost are provided for each location. Mr. 

Neglia a firms that “[iln order to assemble historical comparable rental information for the 

subject, -ental information from the appraiscr’s files were analyzed; the sources of these 

compara de rentals included actual leases, and information from mortgages, lessees, and 
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brokers.” He avers that “[ ilnvestigation of comparable rentals was conducted by interviewing 

principa s, mortgagees and lessees in the area, application of historical data from the 

appraise “s files, and by our experience in the area over the last 20 years.” Moreover, while 

the aver; ge rent per square foot for the three relevant years as reflected in the documentation 

provide( is slightly higher than the average rents used by Mr. Neglia to calculate the offset, 

Mr. Neg ia explains that “[mlarket rents for those years are . . . estimated.” Accordingly, Mr. 

Neglia’s appraisal, which itself contains a thorough analysis of the subject property and 

neighbo ing area, and a description of the appraisal process, is sufficiently supported by facts 

in evidei c e  (Racwell Const., LLC v Manfredi, 6 1 AD3d 73 1 [2009] [expert opinion must be 

based or facts in the record or personally known to the witness]). An expert is permitted to 

rely up0 1 out-of-court material if “it is of a kind accepted in the profession as reliable in 

forming L professional opinion” (Hambash v. New York City Transit Authority, 63 NY2d 723, 

725 [ 198 41; People v. Angelo, 88 NY2d 2 17,222-223 [ 19961; Jemmott v. Lazofsky, 5 AD3d 

588 [20C 41; Wagman v. Bradshaw, 292 AD2d 84,87 [2002]). Here, the details provided by 

Mr. Ne& ia rcTardinr: the comparable rmtd  propcrticq ccmsidcrcd in rcnrhing his opinion 

offers si-ficient means with which to test the reliability of the comparable rents upon which 

he relied (Wagman v. Bradshaw, 292 AD2d at r35-86). 

PI intiff argues that the offset of $75,000 for violations is in error as the bulk of the 

violation i were imposed before he took possession of the property in August, 1998. However, 

the court did not award $75,000 solely to cure building violations. The award also includes 
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“bringin 2 the property to current code and ADA requirements, as necessary; filing for a new 

CO; sati @ing DOB and EC[B] penalties and retaining an architect, electrician, plumber and 

HVAC : pecialist, as required.” In addition, having failed to raise this issue on the original 

motion, ;>laintiff is precluded from raising it now (CPLR 2221 [d][2]). Further, while Mr. 

Hertz as ;erts that 12 of the violations are old and dismissable without penalty, the dates of 

these vicmlations, with the exception of the 1984 violation, are ~ n k n o w n . ~  There, also, is no 

evidencc that the remaining seven Local Law 62 violations are not plaintiffs responsibility. 

As noted, plaintiff argues that he is entitled to attorney’s fees incident to his defense 

of defendants’ counterclaim for renovations to the building and use and occupancy as the 

claims ai id counterclaims are inextricably intertwined. However, plaintiff failed to make this 

argumen I on the original motion to confirm. In any event, as the court noted in its September 

2, 2008 decision and order, where, as here, a large portion of a mortgagee’s legal fees is 

expendell in defending a counterclaim for an offset, the mortgagee is not entitled to be 

reimburs :d for such portion of the fees (Board of Managers of Dickerson Pond Condo. I v 

Jafwani. 276 A W d  5 17, 118 [?000]; Crc777,9-l19 Cmd9 I v Mcrris, 225 AIXd 5 Y ,  522. 

[ 19961). Moreover, there is no dispute as to plaintiffs lien. By a September 22,2004 order 

(Garson, J.), plaintiff was granted summary judgment on the foreclosure claim and a referee 

appointetl to compute the amount due. 

I Ir. Hertz provided the New York City building records regarding the violations referred in his 3 

affidavit, but did not identify the an,e of the violations. 
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P s to plaintiffs claim for additional legal fees, inter alia, Mr. Panny’s affirmation 

does not indicate that the fees were paid. 

F nally, as to the misstatement in the decretal paragraph, that portion of the decision 

and ordc r of September 2,2008 which granted the motion to confirm the referee’s report “to 

the extei :t of his finding that $678,832.40 is due plaintiff, as principal and interest et al on the 

mortgag ;, less $91,000 for plaintiffs use and occupancy, and the report is otherwise 

rejected.” is amended to read as follows: 

“ORDERED, that the plaintiffs motion is granted to the extent 
that Referee Mondschein’s Report of October 19, 2007 is 
confirmed to the extent of his finding that $769,832.5 1 is due to 
the plaintiff, as principal and interest et al on the mortgage, less 
$91,000 for plaintiffs use and occupancy, and the report is 
otherwise rejected.” 

Accordingly, it is 

CRDERED, that plaintiffs motion is granted and upon reargument the court amends 

the first decretal paragraph as indicated herein, and otherwise adheres to its original 

determination. 
(--“,\ . r. 

H T .  GLORIA DABlRl 
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