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SCANNED ON 101912009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  
MOTION DATE 

MOTION SEQ. NO. fix>?> 
MOTION CAL. NO. 

1-2 

The following papers, numbered 1 to were read on this motion totfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ..* 

Answering Affidavits - Exhibits ~ 

Yes -e Replying Affidavits - 

Cross-Motion: 

Upon the foregoing papers, it is ordered that this motion 

Dated: 

Check one: FINAL DISPOSITION 

Check if appropriate: DO NOT POS 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IA PART 39 

BENNY WONG and LLW DEVELOPMENT, l N C l .  , 
- X  . -  - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

P l a i n t i f f s ,  

- aya ins  t - f ‘ - .  - 

DECISION/ORDER 
Index N o .  601048/08 
Mot. Seq. N o .  0 0 3  

ELMA MOY and FLOREN‘TlNE M I J S I C  & 
TUTORIAL, INC. , 

Defendants.  OcT 
~~~ 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

BARBARA R. KAPNICK, J.: 

I n  t h i s  a c t i o n ,  p l a i n t i f f s  sought t o  recover  damages f 01- : 

breach of c o n t r a c t ,  c la iming t h a t  Benny Wong‘ s former bus iness  

p a r t n e r ,  defendant  Elma Moy, breached a Shareholder  Agreement da ted  

October 3 0 ,  2 0 0 6  by f a i l i i i y  t o  pay her s h a r e  of c e r t a i n  costs 

a s s o c i a t e d  wi th  t h e  r e l o c a t i o n  and c o n s t r u c t i o n  of t h e  b u s i n e s s ,  a 

radio station (first: cause of a c t i o n ) ;  ( i i )  f raud  (second cause of 

a c t i o n ) ;  and (iii) breach of fiduciary duty ( t h i r d  cause of 

a c t i o n )  . 

P l t i i i - i t i f  f:; also souyl-it t o  enJc.)in and r - e s t r a i n  the c1efendarit.s 

from p r o s e c u t i n g  a r e l a t . ed  summary procecding . 

B y  Decis ion/Order  dated A p r i l  1 3 ,  2 0 0 9 ,  t h i s  C o u r t  grant-ed a 

mnt.inn by c1cfcnchiit.s t.o di  smi.ss t.he (:ompJ.c7i t i t .  i n  its p n t . i r c t . y ,  

f i n d i n g ,  i n t e r  alia, t h a t :  ( i )  tlie f i r s t  cause of a c t i o n  wa:; h r - I - e d  

by tlie terrns of a “merger- p r o v i s i o n ”  coritairicd i n  a sul:):;equerit_ 
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Agreement da t ed  August 3 1 ,  2 0 0 7 ; '  and (11) the  second cause of 

ac : t i on  f a i l e d  t o  s t a t c  a cause of ac t ion  f o r  fraud because 

p l a i n t i f f  had f a i l e d  t o  demonstrate  that .  he j u s t - i f i a b l y  r e l i e d  011 

de f cridari t. Moy ' s a 1.1. eg e d m i  s rep  r e  s c'n t. a t i on . 

T h i s  Court ,  t h e r e f o r e ,  denied  as  moot t h a t  p o r t i o n  of 

p l a i n t i f f s '  rnotion seeking  t o  remove t h e  summary pr-oceedincj, 

F.1orentiIie Music hr T u t o r i a l . ,  Znc. v. Chiiiese A i i i e r - i c a n  H o l d i n g ,  Inc. 

a / k / a  Chung Wah C'onimer'uial B r o a d c a s t i n g  Corrpany, Inc .  , L&T Index 

N o .  064987/08, from t h e  Civil Court, New York County, for 

c o n s o l i d a t i o n  i n  t h i s  Court wi th  t he  i n s t a n t  a c t i o n .  

P l a i n t i f f s  now move by Order t o  Show Cause f o r  an  o r d e r  

g r a n t i n g  p l a i n t i f f s  l e a v e  t o  r ea rgue ,  and upon reargument ,  (i) 

r e i n s t a t i n g  t h e  first and second causes of a c t i o n  on behalf  of 

1 The August. 3 1 ,  2 0 0 7  Agreement p r o v i d e s ,  in r e l e v a n t  
pa r t . ,  as follows: 

2 ,  Upon t h e  s i g n i n g  of t h i s  agreement,  Moy s h a l l  not 
be r e s p o n s i b l e  f o r  any c l a ims ,  taxes, and J - i - a b i l i t i e s  
of CWCB [ C l i u n c j  Wah Commercial Broadcas t ing  Company 
1nc:orporatedl or CAMH [Chinese Amei-ican Media Holding 
Incorpora ted]  01- any of j.t.s a f f i l i a t e s ,  s u b s i d i a r i e s  07- 
branches ( r e f e r r e d  t o  [ a s ]  The Bus iness )  . Wong shall 
be fully r e s p o n s i b l e  f o r  t h e  pos t  8/31/0'7 
re spon s i b i 1 i t. i e :; o f t h e  B u s  i ne s s . 

* * *  

9 . Any prior d isc!uss ion  01' represc i i ta t  i on  i n  c !ont ra ry  
t o  t h e  provisions set. f o r t h  l-icr(i)in shall be deemed 
merged i n t o  and be c:oritrolled hy t-his agreement .  
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p l a i n t i f f  Renriy Wong o n l y ,  and ( i i )  g r a n t i n g  p l a i n t i f f  s motion t o  

remove arid c o n s o l i d a t e  t h e  surnrnary pi-oceeding . ‘’ 

Based on t h e  pape r s  submi t ted  and t h e  o r a l  argument he ld  011 

t h e  record on J u l y  3 0 ,  2 0 0 9 ,  l e ave  t o  r ea rgue  i s  g ran ted .  

Upun reargument,  t h i s  Court f i n d s  t h a t  the August 31, 2 0 0 7  

Agreement i s  amhiquous arid s u b j e c t  t o  dif f erei-it in terpretat : ior is  as  

t.o whethcr o r  not  t h e  p a r t i e s  in tended  t o  e x t i n g u i s h  Moy’s prior 

o b l i g a t i o n  t o  pdy h e r  s h a r e  of t h e  b u s i n e s s ’  r e loca t . i on  arid 

c o n s t r u c t i o n  c o s t s .  See, generally, DiLorenzo v State Motor-s, 

Inc., 2 2  AD3d 6 3 0  (2nd Dep’ t  2005). There fo re ,  t h i s  Court f i n d s  

t h a t  it w a s  premature t o  d i smis s  t h e  f i r s t  cause of a c t i o n .  

In .  a d d i t i o n ,  t h i s  Court f i n d s  t h a t  t h e  issue of whether o r  not  

Wong j u s t i f i a b l y  r e l i e d  on Moy’s a l l e g e d  m i s r e p r e s e n t a t i o n  p r e s e n t s  

ai i s s u e  of f a c t  which precludes t h e  d i s m i s s a l  of t h e  second cause 

of actlion. See, B r a d d o c k  v B r a d d o c k ,  G O  AD3d 8 4  (1st Dep’t. 2009); 

app w i t h d r - a w n ,  12 NY3d 780 (2009). 
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Accordingly,  those  p o r t i o n s  of t h i s  C o u r t ' s  A p r i l  1 3 ,  2 0 0 9  

D c  c i s ion/ Order  di smi s s i ncj p 1 a i n  t i f f Woriy s f rs t and s e c orid c au s e :3 

of a c t i o n  a r e  v a c a t e d .  

Defendant. s h a l l  s e r v e  an Answer t o  t h e  f i r s t .  and second causes 

of a c t i o n  i n  t h e  Complaint w i t h i n  30 days of s e r v i c e  of a copy of 

t h i s  Order w i t h  Not.ice of Ent ry .  

Counsel f o r  p l a i n t i f f  has  confirmed by l e t t e r  dated Augusti 5 ,  

2 0 0 9  t h a t  t h e  t e n a n t  of t h e  s u b j e c t  premises ( t h e  second f l o o r  a t  

3 8 4  Broadway, N e w  York, N e w  York) has  f u l l y  vaca ted  t h e  p remises .  

Thus, possession of t h e  premises  i s  no longe r  a t  i s s u e .  

However, this Court f i n d s  t h a t  t h e  monetary c l a ims  remaining 

i n  t h e  summary proceeding a r e  i n e x t r i c a b l y  i n t e r t w i n e d  wi th  t-he 

claims a s s e r t e d  h e r e i n .  Accordingly,  t h a t  p o r t i o n  of t h e  motion 

seeking  t o  remove arid c o n s o l i d a t e  t h e  summary proceeding i s  

g r a n t e d .  

The Clerk  of t h e  C i v i l  Court, N e w  York Coul-iLy, upon receipt of 

a copy of t - h i s  o r d e r  wi th  not- ice  of e n t r y  and upon paynwnt of t.he 

proper  fees, if ;my, shall t r a n s f e r  t o  t h e  Clerk of t h e  Supi-erne 

C o u r t . ,  New Y o r k  C o u n t y ,  a l l  o€ the papcrs  on file in the surnrnax-y 

proceeding ( L L T  Index N o .  0 6 4 9 8 r / / 0 8 )  . 
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The Clerk of t h e  Supreme Court ,  N e w  York County, upon r e c e i p t  

of a copy of khis  order wit-h n o t i c e  of e n t r y ,  s h a l l ,  wi thout  

Eur.ther- f e e ,  assign an index number t o  t h e  f i l e  t r a n s f e r r e d  

pursuant  t o  t h i s  order-. 

The Cler-k of t h e  T r i a l  Support O f f i c e  shall rest-or-e the  

instarit; a c t i o n  to t h e  a c t i v e  inventory  of I A  Part 3 9  a r i d  sl-i ;*ll  

p l a c e  t-he aforesaid actions upon t h e  t r i a l  ca l enda r  f o r  a j o i n t  

t r i a l  upon payment of t h e  appropriate ca lenda r  fees ,  t h e  f i l i n g  of 

a Note of Issue and Statement of Readiness i n  each a c t i o n ,  and 

s e r v i c e  of a copy of t h i s  o rde r  wi th  n o t i c e  of e n t r y .  

Counsel shal .1  appear f o r  a s t a t u s  conference i n  I A  P a r t  3 9  on 

December 9 ,  2009 a t  1O:OO a.m. i n  o r d e r  t o  schedule  d i scove ry .  

This  cons t i t - U t e s  t h e  decision and o r d e r  of this court. . 

2009 
BARBARA R. KAPNICK 
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