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SUPREME COURT OF THE STATE OF NEW YORK

- COUNTY OF NEW YORK: PART 508

ADI KEIZMAN, AMA FRANCIES, INC., and RAYA
JEWELRY MANUFACTURING CO.,

* Petitioners, "~ DECISION AND
ORDER.
-against- ‘

NEIL SULTZER, ESTHER HERSHKO, NADAV
HERSHKO and SHANIE HERSHKO,

Respondents,
- and- _
_ Index Number
ISAAC HERSHK O and NATASHA JEWELRY : 602673/07
MANUFACTURING, LLC a/k/a NATASHA & CO.,

Respondents,

Hon. Lewis Bart Stone, J

| By Notice of Motién 'da.ted F_e_b_rua.ry 19, ;’—Z()Oé_,;;zijs.ther hershi{o ’ ;‘ESti]e?'_”',\-.._ _
Nadav Hershko (“Nadav”). and Shani_e Hershko | (“Shanie”), certain of the |
Respondents in this matter, moved this Court to vacate its Findings of Fact, Order and
Money Judgment entered against them on default on September 22. 2008_and r.
Money Judgment enterec thefeon \on September 25, | 200¢€ (-collectivel;,,' the

“September 2008 Orders”). Petitioners submitted an Affigavitin oppositior.. Ssther, -
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Nadav and Shanje requested ﬁo oral argument or hearing. Petitioners requested a
dismissal or in the alternate an evidentiary hearing on the motion. This Court in the
exercise of its discretion subsequently requested that the parties appear befdre i‘; to
clarify certgin matters in the motion papers to enable the Court to address the issues
presented. Atthis appearance, the C01-1rt limited the parties fo answering questions put
by the Court, and asked the parties to submit proposed orders.

The September 2008 Orders imposed sanction against various Respondents,
including but not liniited to Esther, Nadav and Shanie, for having violated earlier
Orders of this Court.

Esther, Nadav and Shanie have alleged in their Motion to Vacate the September
2008 Orders on the grounds of the failﬁre service, that Shanie is a minor and that the
amount of the sanctions was improper.

- The under}ying__di_spute.b_c;'gar;_'_e’ibpui nihe __\}'ears- ago. whe_n __Pétiti’pne;‘ Ad:
Keizman (“Keiz-m_an”j-_and ISaac _I-Ier_shk-o { “1saa;c”}, who-wére both in the:jew‘elry
business, agreed to do business together under certain terms and conditions.
Although various additional corpo__rations and individuals were involved_on each side,
Keizman and Isaac were the principals. The relatioﬁship soured and led.to litigation
in Supreme Court, New Yérk Céuhty,’ under Index No. 103461/02. | |

Following tia before Judicia! Hearing Officer ire Gammermar, JHC
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Gammerman issued a 59 page Finding of Fact, Decision and Judgment (the

“Gammerman Decision”) in favor of Keizman and his related entities (hereafter,

collectively “Keizman”), and against Isaac, and a limited liability company controlled

by him (hereafter, collectively “Isaac”), inthe amount 0f $4,437,186.66, together with

prejudgment interest from November 14, 2000 and costs and disbursements. On

November 29, 2000, a judgment was entered against Isaac in the aggregate amount
of $6,858,3 95,43. Isaac appealed the Gémmerman Decision to the First Department
which modified the deéision by reducing the amount of the judgment by $30,000 or
less than seven-tenths of one percent of the judgment, but otherwise affirmed the
Gammerman Decision, 52 A.D.3d 204 (1 Dep’t 2008).

The Gamﬁ‘nerma.n Decision found that Isaac’s testimony was not credible,

noting that “the evidence adduced at trial persuades me that [Isaac] Hershko engaged

" in massive frau¢ anc misconduct in his dealings with Keizman.” (Gammermar

Decision . 25, Finding such fraud, JHO Gammerman “pierced the corp_oraté veil”

of Isaac’s Limited Liability Company and other entities used by him to perpetrate his
wrongs against Keizman. JHO Gammerman also ordered Isaac notto dissipate assets.
Petitioners have since attempted to realize upon this judgment and having

collected nothi_ng, commen.ced Supplemental Proceedings against Respondents and -

others under CPL_R Art. 52 in August 2007 to compel their attendance at depositions




and to disclose certain records to enablel Keizman to trace aséets he believed to have
been fraudulently transferred by Isaac 1ﬁ violation of JHO Gammerman Qrder not to
diésipate assets.

Petitioners assert that Isaac transferred his properties through various entities
to make investments and to hide suqh assets from Petitioners.- Isaac placed such
entifies in the names of his wife and children. Esther is Isaac’s wife, althbﬁgh in her
motion she asserts Isaac moved out of their family home to live with his girlfriend.
Nadav and Shanie are respectively Isaaé’s son and daughter, Petitioners papers have
cited various court proceedings and de%tenninations relating to these properties to

support their position. |

|
Depositions of Esther, Nadav aﬂd Shanie are relevant to establish whether

Petitioners assertions of improper transfers may be supported, to enable Petitioners

1o proceec agains: these transferred assets to satisfy their judgmen: against isaac.

~ Esther’s present plea of poverty, nOtwithstahding her record “anershili;i..c’f

substantial real estate, might, for example, corroborate Petitioner’s position that Jsaac

was using her to secrete his assets. This Court appreciates why the movants, as

Isaac’s relatives, may be loath to address, under oath, their ownership of the

properties on the one hand, or their part in 2 money-laundering or mortgage fraud

scheme or in a violation of JHO Gammerman’s order, on the other. Family wealth,
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possible inheritance and spousal support issues also lu.rk in the background, cfeating
other reasons why there may be a reluctaxiace to be deposed. Such grounds,' however,
are insufficient to negate Petitioners’ rights and provide no basis for Esther, Nadav’
or Shanie to violate and blatanﬂy disregard proper orders of this Court.

On September 24, 2007, all parties to the Supplementary Proceeding appéared
before this Court. Respondents appeared by two separate counsel, one representing
Respondénts Esther, Nadav, Shanie, and Neil Sultzer, and the other fepresenting thé
various cited respondent entities whose ownership was in question (the “Cited
Entities”). Atthe conclusién of the proceeding before the court that day, all counsel
stipulated that the depositions sought.by Petitioners would occur between November
5 and November 7, 2007 and that documents subpoenaed under an earlier subpoena
duces tecum served by Petitioners would be produced to Petitioners’ cdunéel by
November 5, 2007. Such Stipuiation was “so orderec” by this Court(ihs “S0 Orasrec e

Stipulation”). Prior to such dates, Respondent’s attorney “re'signed"'—' and Pc_eti_tioner-a

renoticed the depositions serving Esther, Nadav and Shanie with new subpoenas to

appear beginning on December 10, 2007. Esther and Nadav appeared on the 1'0“’,

accompanied by the same counsel who had supposedly “resigned” a rr_lonth earlier.

Although Esther also appeared on December 11, she left after an hour, befors the

completion of her deposition, never to return.

Corporations. ) ) ’ 3




Although the So Ordered Stipulgiion, reserved to each Respondent the right,
“prior to the depositions ordered,” to apbly for a protective order, no such application
was made. |

Following Esther’s walking out of the deposition, Petitioners sought and
received from this Court on December _,19,' 20-0-7, an O_rder to- Show Cause requiring
Esther, Shanie and Nadav to show caué_e on January 11, 2008 why fhey should not
comply with the So Ordered Stipulation; OnJanuary 11, 2008 Esther appeared before
this Court pro se, again claiming that her attorney had resigned. Nadav was present
on January 11, but did not‘ent-er the well of the Court. This Court does not know
\where Shanie was on that day. Isaac’ﬁ attorney appeared but expressly refused to
represent Esther or the other Respondehts. The Cited Entities did not appear before
the Court on January 11 and never delivefed the documents required by the subpoena
~duces tecum. The Cour... after hearing fron tﬁosé pefors it foun¢ that the
Responc“len'ts- had not c':omplkiec? withﬂ_ie Sq Orderéd_-_St-i‘rh)ulgtior; and iss_ue-d. anev
Order (“The January 11 drder”) requiring the delivery of the subpoenaed documents
and requiring Esther, followed by Nada§ and then Shanie to appéar for f:lepositions
at Petitioner’s counsel’s office at 9:30 a.m. to 5:00 pm onlJ anuary 17;,'2.0(‘)8 (with a
- luncﬁeon break) and to appear continu’dusly until depositi;)ns were cgmpi_e_té. 'Suc-:h.‘

_cjrder further stated that the failure to comply woulc be sufficien: cause yor the
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imposition of sanctions and spelled out what such sanctions would be. While the
January 11 Order also provided for setvice on each Respondent effected at their last
kn.own address, co@sel for Petitioners_; personally delivered copies to Isaac’s attorney
and Esther in the hallway outside of the courtroom aﬁer the hearing.

On January 11, the Court was qdviscd that Esther, who_claimed to have then
been without counsel, had “consulted” with another attorncy who was present that
day. As such lawyer made it clear that he had not been retained and was therefore not

representing Esther, the Court did not allow such counsel to participate in the

- proceeding on Esther’s behalf. Aftqr the failure of Esther, Nadav and Shanie to

| | . .
appear for depositions and the subp"oeﬁnaed documents to be delivered in accordance

~with the January 11 Order, Petition&rs moved this Court on April 25, 2008, on

approximately thirty days notice to Esther, Nadav, Shanie and counsel for Isaac and

the Cited Entities. 10 imposs sanctions on Respondents. On such date, no Respondent

éppcar_ed_. br .ﬁ-l_ec‘i papers anc, _folioning such default, on S-eptembcr_ 22 2008, the
Courtissued Findings of Fact, Order and Mo.ncif Judgment, setﬁng separate sénct_ions
against the respective Respondents for their willful failures to comply with Orders of
the Court through June 11, 2008, the date o_f Pcﬁtidncr’ s épp_lication for sanctions was
grantéd by this Court. | | |
_ To date, ncith}:r _Eéther,_N é_xciay Qf _Sha'n_ic ha-ve.-attcnd_ed any ciepo‘ s_itioﬁ nor have

-
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any subpoenaed documents been deliveréd to Petitioners nor have any payments of

| .
Petitioners’ expenses or sanctions, as ort:Jlered, been made.

While the sanctions were imposed:on various Respondents by the September
2008 Orders, this Motion of Esther, Nadav and Shanie only seeks relief from
sanctions imposed upon them. As Céunéel for Eéther, Nadav and Shanie does not
represent any other Respondents sanctioned in the September 2008 Orders, no motion
is before this Court to set the September 2008 Orders aside as to such other
Respondents. Accordingly, this Decision and Order does not affect the continuing
validity of any sanctions imposed against any of such other Respondents.

~ Esther, Nadav and Shanie assert a series of grounds why the September 2008

Orders should be set aside as to them. Some apply to some of them; some to all. This

Court will address these assertions seriatim.

Shanie objects to the sanctions imposed against her on the grounds that she is

© aminor, asserting that, as a result, any requirément that she testify and the imposition

of sanctions on against her was improper. In September 2007, Shanie was represented |
by counsel who, on her behalf, expfessly agreed in the So Ordered Stipulation to
produce Shanie for depositiori. The So Ordered Stipulation reserved to counsel the

right to apply for a protective order prior to the commencement of the depositions.

. No _applicatidn fora protective'order on behalf of Shanie was made prior to the time

- Corporation: -. S : - . ¢
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the depositions were either scheduled oﬁ actually commenced. Accordingly, Shanie’s
|

objection to participation in deposition§ is untimely. Shanie was even younger when

the So Ordered Stipulation was agreed to by her counsel. Thus, to the extent her

minority or age could have constituted a basis for a protective order, her counsel’s

failure to seek one within the time reserved therefor under the So Ordered Stipulation

- has waived her objection. No evidence has been submitted to show that Shanie is

incapable of giving testimony or dpes not understand the meaning of an oath. What
she does or doesn’t know about the Cited Entities and her father’s activities rémains
to be ascertained. As a minor, her alleged ownership interest in some of the Cited
Entities is at least curious. Clearly, Pefitioners may decline to depose her if they are
satisfied with the responses of Ether and Nadav, just as much as they have_ the right

to depose her, if they are not. Scheduling of her deposition after that of Esther and

© Nadav was, accordingly, contemplated by tne Stipulatior. -

Nadav and Shanie assért they failed to receive notice of the Court’s Order
of January 11 and the motion seeking sanctions. These assertions are contained in the

Affidavit of William P. Caffrey, Jr. (the “Caffrey Affidavit”), who represents Esther,

* Nadav and Shanie, and in the afﬁ.dav‘its of Esther and Nadav. No¢ affidavit was

submitted by Shanie. However, “facts” supplied in the combined affidavits are in

‘many instances presented and interweaved so that persons with direct knowledge of

~ Corporations . 0
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facts are silent and the remainder of the “facts” are supplied by Caffrey, who had no
knowledge of the facfs surrounding the relevant Orders and Judgments as he had
apparently not been retained until afteri they were entered. Further, Esther does not
déﬁy thaf the January 11. Order was delivered to her in person by Counsel for.
Petitioners following the January 11, 2.008 hearing. | |

Further, the Caffrey Afﬁdavit,: in challenging notice of the motion for
sanctions, alleges that the motion was “made upon Esther and Shanie at the wrong

address.” The best Nadav can do is to say that his father, Isaac, may have intercepted

his mail and he never was aware of the sanctions hearing. Nadav also asserts that he

relied on his father to “handle this”, an assertion at odds with a statement that he had

no notice. -

Esther asserts that she and Isaac have separated and that she moved out of the

- family home to which notices were sent on and that sne relie¢ on her husoan: R

ha’ndlé the matter. This statement is inconéistéﬁt‘if in 'fact?ﬁgith'er. Estne or i_@ada*\_‘_
knew of the notices, there was no basis for them to have relied on Isaéc. Further, even
if Esther had once relied on Isaac, the performance of Isaac’s attorney at the hearing-
on the January 1 1, where Isaac’s attorney exp_iicitly disclaimed to represent Esther,_
should have been more than ample notice to her that Isaac was no ionger “raiing

cars” of the matter.

Corp.orations ' ‘ . L 16
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Esther adds as another reason for her failure to comply with the Court’s order
to be deposed is that she was “diagnosed vﬁth Hodgkin’s Lymphoma in August 2007,
just at the same time this proceeding was commenced, and [her] disease has greatly
interfered with [her] ébility to attend dep;)sitidns in‘this proceeding”.- As the date of
such diagnosis preceded t_he date of the So Ordered Stipulation, signed in November
2007, she knew of'the diagnosi-s at the time the So Ordered Stipulatidn was signed by
her counsél. Although the So Ordered Stipulation gave her the right to seek a
protective order prior to the scheduled deposition, her fajlure to do so and her.initial
attendance at the aborted deposition which commenced in December 2007, belies her
current statement that her medical problem precluded her from being éble to proceed
with depositions.! The excuse she gave for breaking off the deposition before its
completion was that Shanie was 1ll; there was no mehtion ofher own ill_ness until thisv
motién was made.

_ As Esther admits that her'attoi"r_lejf “guit in Degember 2007, _Shortly_ after” sne

had attended and then aborted the deposition, she concedes that she was represented

by counsel at the time of the aborted deposition.

Ether’s silence as to why her prior counsel quif is telling, in light of her other

'While cancer is a dread disease, the National Cancer institute web page reports that -
Hodgkins Lymphoma is relatively less dread than many cancers, having a cure rate of 75% and ¢
five-year survival rate for white women (of which Esther is one: of 80.7%.

Corporations S . 10



sfateménts. She asserts that “Isaac *etained counsel to réprese‘nt h-er and her
children”, yet counsel quit, knowing she .had not completed the deposition she had
begun and which counsel had stipulated. Absent a showing to the contrary, the Court
may reason.ably infer that counsel .quit either because Isaac, who was payi-ngcc.)unsel,
.pressed counsel to act improperly, or that Esther refused to continue the deposition
over objection of her counsel.

Esther’s new excuse that her Hodgkins Lymphoma prevented her from
beginning her depbsition on January 17 is equally underwhelming, especially by
reason of what such assertion doés notsay. Esther in her éfﬁdavit submitted with this
motion avers that on January 17, 2008, she went to Memorial Hospital “to have blood
work done in connectidn with my illness.” Her affidavit is silent on whether such
appointment on such‘date was med_ically required for her treatment or was merely

- schedulec Tor ner con\_/eniénce. 0;‘_._to provide a cover ior her n‘or_.»—attencia.née_ at the

J e_1_nuafy 17 depo_sitioﬁ. In any év_e_nt,..by not discussing a hbspitéliiatibﬁ, thé clear'
impiications is that Such hospital visit was no more than an outpatient ViSi.t, which,

even if it were medically indicated, would have at most caused a delay of the

deposition for a single day, fqr which the promised sanction set forth in the January

11 Order would have been one doliar. |

Esther’s statemen: in he:r affidavit that neither she nor her children have

. . . - - N - - . oo . R .
. Corporations S - . 1o - :




i
_ ‘ .
anything to do with her husband’s busin?ss or with the facts and circumstances giving
risc.to the underlying judgment is irre]{cvant to this supplemental proceeding. The
deposition does not concern Isaac’s jewelry business or with the facts and
circumstances giving risé to the underlying judgment, but whether Esther has any

interest in the Cited Entities or has any knowledge whether and when they were-

purchased by Isaac and whether such purchases were in violation of JHO

- Gammerman’s orders.

Esther has advanced a series of excuses as to why the sanctions shouid be set
aside as to her. When she appeared before this Court pro se, she advised the Court
that she was no longer represented.” Having made such assertion, service of papers
on her, instead of counsel became appropﬁate. As this proceeding is a civil

proceeding, this Court has no bbli_gation to see that she had counsel. Asitis ciear that

sn& failed to advise Petitioners’ counsel of a changs of her address, service o papers

by petitioners’ counsel on her or to her last known address was proper. Her failure to

advise Petitioners’ counsel of her change of address or to arrange with the post office

2 She did not indicate why she was no longer represented nor does her affidavit enlighten

~ the Court as to the reason. Her affidavit only states “the attorney retained by Isaac to represent

us, Harold Bergow, quit in December 2007, shortly after I was deposed.” The Court notes that
this locution also misrepresents what occurred. Although Esther’s deposition was commenced,
Esther ieft without compieting her deposition asserting that Shanie was ill. As Estner never
returned to complete the deposition, the term “after I was deposed” improperiy impli€s that ner

- Geposition had been compietec.

* Corporation: ) _ - I-
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for her mail to be forwarded is her own lapse and cannot be asserted to depfive

Petitioners of their rights. As Esther’s Motion does not assert post office error in not
. J ‘

forwarding notices, the Court must assume that she made no effort to forward mail
to her new address.

Esther’s assertion that she relied on her husband Isaac, from whom she has

 been separated “since 2005 when he moved out of our family residence at 60 Heron

Dr., Hewitt, New York and took up residence with his girlfriend”, strains credibillity.
Further, reliance on a former spouse who has taken up with a new girlfriend, even if

believable, constitutes no defense to Esther’s failure to comply. with orders of this

Court.

~ Under CPLR Rule 5015, this Court having entered a judgment on default may

“relieve a party from [such default] upon such terms as are just, on the motion of any

interested persor” upon the ground that tne default was excusable. However, the. ..

- discretion of the Court should only be exercised when the person seeking to open tne

default may show a meritorious defense on the “underlying issue”. H_ere. Esther has
been resisting being deposed for almost two years, with continuing excuses, hiding
behind her alleged iliness, her child’s illness, her aftorney quitting, a husband whc
JHO Gamrﬁerman found to have engaged in é’“massive fraud and miséonduct” an\d.

who she asserts had been philandering, to the extent that she moved out of the famil: ..

Corporations - - ' 14
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home, failures to give a forwarding address and in effect, e\-/ery .excusé short of “the
dog ate my homework.” Atno time did she present any meritorious sworn statements
germane to the imderlying issue - i.e. what was her dircct or indirect interest if any
in the real estate which Petitioners believe was beneficially owned by 1saac, and her
knowledge of when Isaac moved funds into .such-investments, and Whethér she .had
knowledge of her children having any such interest or knowiedge. Thé “merits” of
the depositions go to such issues.

From their papers, it is clear that Petitioners still seek to depose Esther. Esther
however has made no effort to schedule depositions or appear for them since
December 2007 when she walked out, even after retaining the counsel who made this
motion to set aside the sanctions. Esther is still bound.by the So Ordered- Stipulation

to attend and complete a deposition. As the “merits” of this proceeding involve

- Esther’s fulfilment of her obligation 1p be deposec. ner mers promise 1¢ a¢ so atthir |

point is ﬁardly a showing of good faifh givch he'r_track- record of fa-il_y're‘fo_com'piy_
She promised to be deposed in 2007 énd has t;een dragging her feet since.

The Motion is denied as to Esther.

This Court notes that Esther still has an ongoing obligation to complete ner

depositior: in a timely manner and that this Court is open to Petiti_oners"' further

- applicatior. or application for additiona! or differen: sanctions fo an: futurs

n
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|
confuma;:ious behavior on Esther’s parti in carrying out the So Ordergd Stipulation.
For counting purposes, this Court wi 1 presume further contumacious acts to
commence on the first business day, ten days following the service of notice of entry
of ths Decision and Order, at which time jEsther shall, unless excused by Petitioner’s
counsel prior thereto, appear during nofm_al business hours at Petitioners’ office every -
business day thereafter, until the deposition has been corhpleted, Fridays excepted.
The Court will deem excuses to ha_v_e been established _for any period of
hospitalization and for any Jewish religious holiday which requires Esther to avoid
working. Esther will have Fridays and weekends off in which to make and schedule
any outpatient medical visits, and té add;ess religious obser_vances. _

Nadav and Shanie fall into a different category. On January 1 1,' 2008, when this

Court issued the January 11 Order to direct Esther, Nadav and Shanie to appear for

- depositions on Januar’ 17, 200%, and advised that Tailure could lead to sanctions,

neither Nadav nor Shanie were "‘befor_e.‘the Cduﬁ"" either by being rgprese_n_ted by

Counsel or having appeared “pro se”, so as to have an opportunity to be heard. Even
though Nadav was apparently in the courtroom, he did not appear “pro se”, and was-
not, unlike Esther, dire_ctly’ addressed by tﬁe Court and ordered by this Court to be
deposed under tie threat of sanctions. Altilough hié obligation £0 be deposédhad beéﬁ

fixed by the So Ordered Stipulatior, when ne was represented by counsel, the issue
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of sanctions had not been addressed at th{ﬁt time. The Order to Show Cause retumabie
January 11 expressly related to sanctionée, and directéd Esther, Nadav and Shanie to
Show Cause why sanctions should not b.é imposed against them. Whil_e‘ Esther
appeared pro se and had an opportunity to be heard, Nadav, although present; did not
“appear”. While he was of such age that the Court might have ordered him to the wéll
of the Court and-directed him to appear for depositions or face sanctions, this Court
did not do so. Accordingly, this Court hereby sets aside and vacates the sanctions.on
Nadav.

As this Court has no basis to believe that Shanie, unlike Esther and Nadav, was
even in Court on January 17, 2008 to hear the direct order of this Court to Esther to -
attend depositions or be subject to sanctions, the Court’s decision as to Nadav must

apply, a fortiori to her, Further, unlike Nadav, Shanie is a minor and as she was not

represented. b cbﬁnse}_on january 17. 2008, this Court could not have ordered he:

to appear without having addressec issues of her being ar unrepresented minor at

such time. Accordingly, this Court sets aside and vacates the sanctions on Shanie.

Finally, Esther asserts that the maximum sanction permissible under 22

NYCRR §130-1.21s $10,000, and complains of the escalating sanctions provided for

in the january 1; Order, objecting to the amount of the sanctions imposed on her.

_' " The J'anuary i1 Qfder directed Esther to appear for deposition on January 17,

Lorporations : : ) T 17
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2008 and each day thereafter until depositions were complete. The Order made it

clear that each day of failure would conEtitute a separate violation of the Order and

that the sanctions under 22 NYCRR §130-1.2 would apply to each day. Thus,
Esther’s failure to appear each‘day constituted a separate violation of the Order.
Esther’s reading of 22 NYCRR §130-1.2 to buy her way out of having to

cornply with an order of the Court forever for $1 0,000 is not a proper reading of such

~ limitation. The limitation is to put a cap on a sanction for a single violation, not a

continual, repeated violation. The absurdity of her position may be illustrated by an

- example where, assuming the Court could know that the deposition would take six

days, and ordered her presence on six named days, that a sanction for missing four

* could be no higher than a sanction for missing one. If Esther’s position were to be

accepted, a court would have to issue a separate order following each contumacious

- acttovindicate its order. a consummate waste of judicial resources. To conserve such

. - resources, this Court made it clear in the January 11 Order that eacn day violation

would be separately sanctionable.

The doubling of daily sanctions was not intended to serve as a mechanism to
collect sanctions bﬁt as a method to induce compliancg with a proper Order of the
Court. It is the very method Justice Theodore J. Jones (now Judge Jones of the Court

of Appeals) empioyed to induce a reluctant Transport Workers Union into compiying

C.orporations o 1€
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-with his Order to Cease an illegal strike against the New York City Transit System. -

1

This Court adopted such precedent to ihduce a reluctant Esther to comply with its

-order that she be deposed in this Special Proceeding.

Although the doubling of the amount of sanctions by reason of the persistent

~violation of the Court’s order eventually would have resulted in sanctions exceeding

the $10,000 limit allowed under 22 NYCRR §130-1.2, this Court in its Findings of
Fact and Award and Judgment applied such $10,000 limit with respect to those days
of violation for which the compounding of the amount would have exceeded $10,000 -
to such amount. Accordingly, the sanctions imposed do not exceed the amounts
pérmissible for sanctions under 22 NYCRR §130-1.2, and Esther’s objections to such
amount are hereby overruled. |

In vacating sanctions against Nadav and Shanie, this Court notes that as Nadav

- and Shanie are presently representec by counsel, such counsel is nereoy directec tc

- inform them of their ongoing obligation under the So'‘Ordered Stipuiation to attenc

depositions, and that this Decision and Order now constitutes full and adequate notice
to them that their failure to appear for such depositions will constitute grounds for

sanctioning them for each and every day they fail to attend and proceed with such

“depositions, unaer the same schedule and under the same conditions as sucr

- depositions have been scheduled for Esther, the amounts of such sanctions for eacr
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day of violation, to be set by this Court. |
|
The Motion is granted with respect to Nadav and Shanie and denied with

respect to Esther. Settle Orders to vacate the sanction judgments against Nadav and

Shanie.

This is the Decision and Ordér of the Court.

DATED: JULY 21, 2009
NEW YORK, NEW YORK

Q%

Hon. Lewis Bart Stone
Justice of the Supreme Court
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