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SUPREME COURT OF THE STATE OF NEW YORK 

_ d _ _ _ _ _ _ _ _ _ _ _ _  _ _  -_----*--I- 

RODNEY HILTON BROWN 

COUNTY OF NEW YORK: IAS PART 1 5  
X 

Index No.600946/08 P l a i n t i f f ,  M t n .  Ssq.005 

-against- 

INTREPID MUSEUM FOUNDATION, IMC, d/b/a 
INTREPID SEA AIR and SPACE MUSEUM 

Third-party Defendants .  X 
--_d-_dl_d_l 

WALTER B. TOLUB, J.: 

the issue of liability (CPLR 3 2 1 2 ) .  Defendant INTREPID MUSEUM 

FOUNDATION, 

( I n t r e p i d ) ,  

I N C ,  d /b /a  INTREPID SEA A I R  and SPACE MUSEUM 

does n o t  oppose Plaintiff's motion, 13Ut cross-moves 

for an order  limiting its liability to $5,000.00. Plaintiff 

opposes Defendant's cross-motion and seeks damagss in the amount 

of $175,000.00. 

Third-party Defendants take no position on these motions. 

Plaintiff, a military historian and collector, loaned the 

Intrepid a photo album which memorialized the battle of Iwo Jima 
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t a k e n  by Associate Press Photographer Joe Rosenthal (Photo 

Album/Album). The Album contained the original P u l i t z e r  prize 

winning photograph of the Marines raising t h e  American f l a g  atop 

Mount Suribachi after the B a t t l e  of Iwo J i m a .  

The photographs i n  the Album were loaned to --he Intrepid f o r  

a d i s p l a y  commemorating the sixtieth anniversary slf the US 

capture of Iwo J i m a .  

P r i o r  to sending the items, by letter dated Februa ry  3, 

2005,  Plaintiff sent the Intrepid a list of items that would be 

loaned. Plaintiff provided values next to each of the items 

listed so t h a t  the I n t r e p i d  c o u l d  get the appropriate insurance 

coverage (Intrepid Ex. 1) . 
Included in Plaintiff's list was the Photo Album at issue in 

this action. Item 14 in the February 3' 2005 l e t t e r  lists: 

3Qe RQs enthal ' $  crml3le.t. e o r i a i n a l  ph9t.o album 
of h i $  Iwg J i~na  F l a u r a y s  1ncl f O  11 o f  f i l m  (the 
landing, going up the mountain, Marines' 
prayer service halfway up, etc.) Inside cover 
i n s c r i b e d :  J o e  R o s e n  t h a l  
A P . .  . . . . . . , 1946 . .  . . . . . . . ."On Iwo Jima'" The 50 
photos were removed from the album 2nd are 
each in clear plastic sheet protectors. 
Formerly on loan to the National P o r t r a i t  
Gallery/Smithsonian Institution. $5,003. 

. I  

( I n t r e p i d  E x .  1 ¶14). 

The Intrepid procured insurance for Plaintiff's stated value 

of each item. 

I n  December of 2 0 0 5 ,  almost a year  a f t e r  the items had been 

loaned, Larry Sheldon, the Collections Manager for the I n t r e p i d ,  

2 

[* 3]



never provided.  

In the Summer of 2006, the defendant I n t r e p i d  decided that 

the Intrepid museum would be closed s o  t h a t  t h e  s , h i p  could be 

placed in dry dock f o r  needed r epa i r s .  Plaintiff was informed of 

the Intrepid's decision and told that his items would be returned 

The Complaint asserts that 8 photographs are missing. 1 
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PJ scussiorl 

As with a n y  motion for summary judgment, success is wholly 

dependent  on whether the proponent of  e i t h e r  of the respective 

motions has made a "prima facie showing of entitlement to 

judgment as a matter of law, t e n d e r i n g  sufficient evidence to 

e l i m i n a t e  any material issues of fact" (Wolff v New YorR C i t v  

31an3 ' Auth., 21 AD3d 956 [2d Dept 20051, quoting Winacrrad v N e w  

York Un ivws  itv Med. Ct r., 6 4  NY2d 851, 853 [ 1 9 8 5 ]  [internal 

quotes omitted]. A party.is entitled to summary judgment if the 

sum total of the undisputed facts establish t h e  e l emen t s  of a 

claim or a defense as a matter of law. This means that none of 

the material elements of the claim or d e f e n s e  a r e  in d i s p u t e  

(Barr ,  Atlman, Lipshie, Gerstman, New York C i v i l  Pz-actice Before  

T r i a l ,  [James Publishing 20061 §37:180). 

On defendant's motion f o r  summary judgment, defendant may 

demonstrate the l a c k  of several prima facie elements of 

plaintiff's case, however, to prevail, defendant o n l y  needs to 

demonstrate the absence of a single element (Barr, Atlman, 

Lipshie, Gerstman, ' N e w  York  C i v i l  Practice Before Trial, [James 

Publishing 20061 537:182). Once d e f e n d a n t  presents evidence 

showing the absence of f ac t s  necessary to establish a prima facie 

case, the burden s h i f t s  to t h e  p l a i n t i f f  (Barr, Atlrnan, Lipshie, 

Gerstman, N e w  York C i v i l  Practice Before T r i a l ,  [James 

Publishing] S37 :  190) . 
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Plaintiff informed t h e  I n t r e p i d  t h a t  t h e  va lue  of the photo 

album was $5,000 in his letter of Februa ry  3, 2 0 0 5  (Intrepid Ex. 

1). Specifically, the items were listed together w i t h  their 

values  "so that t h e y  may be covered by I n t r e p i d ' s  insurance." 

( J A B )  - 
The Intrepid claims t h a t  based on Plaintiff's representation 

t h a t  the Photo Album was valued at $5,000, the Intrepid procured 

insurance for t h e  album i n  s a i d  amount and cannot be held liable 

for more. 

No o t h e r  document was signed by the parties. No other value 

was given t o  the items loaned to the Intrepid. 

Plaintiff argues that t h e  Intrepid acted as  a bailee and is 

therefore l i a b l e  for t h e  full actual value of the Album. 

A b a i l e e  may contract to limit liability to the value of the 

article received, if the rate charged is reasonakly based on t h e  

value of t h e  article ( 

proper tv ,  §16:30). If the s t a t e d  valuation does not ref lect  t h e  

true valuation of the bailed article, the terms of the agreement 

will be construed most strongly against the bailee, and the 

alleged limitation will only be given effect where the agreement 

is absolutely f r ee  and clear in i t s  i n t e n t s  and purposes (Fire 

A . s $ ~ c ,  Of Philadalpki. a v. Saks & C O .  , 2 2 3  F.2d 822  [2d Cir. 

19551 ;  Rammwr t  v. P hi1 Got tlieb - S a t t l e  L, Inc., 280  AD 4 2 4  [Ist  

Dept 19521 ) . 

pew YQrk Form Leaa 1 and BL '.siness, Fer sopal& 
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Where there is a limitation of liability in an agreement, it 

must be is clear i n  i t s  intents and purposes be gLven effect 

( I n t e r n a t J  ' o n a l  Business Machines Co rD v .  Uslive r s a l  

_a ;anscontbenta l  T C O ~ P .  , 191 AD2d 536 [2nd Dept 19931). 

"The fundamental, neutral precept of contract interpretation 

is that agreements are c o n s t r u e d  in accord with tne parties' 

i n t e n t ,  and that the best evidence of what parties to a written 

agreement intend is what they say in their w r i t i n g "  (Xnnonbos, 

, 10 N Y 3 d  25, 2 9  [2008] c i t i n g  Q e e n  f i e l d  V, Jnc v .  PboUa,  SA 

Philles Reca rds, 98 N Y 2 d  562,569 [ 2 0 0 2 ] ) .  "Extrinsic evidence of 

the parties' intent may be considered o n l y  if t h e  agreement i s  

ambiguous, which is an issue of law f o r  the c o u r t s  to decide" 

(&J. a t  2 9 ) .  

Although Plainti.ff specifically wrote in his February 3, 

2005 letter that the amount of $5,000 be used by the Intrepid f o r  

insurance purposes to cover the Album in the event  of loss 

(Intrepid Ex. l), this cannot  be construed as a Limit on 

liability because it i s  not " a b s o l u t e l y  clear" that such  was the 

understanding of the par t i e s  (Van Dvke Product i o ; w ,  Inc. v. 

Eaatman Kodak C a n p  anv, 1 2  N Y 2 d  6 9 3  [ 1 9 6 3 1 ) .  

Accordingly, it is 

ORDERED that Plaintiff's motion for p a r t i a l  summary judgment 
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against the defendant Intrepid on t h e  issue of liability is 

granted; and it is further 

ORDERED that Intrepid’s cross-motion to limit Plaintiff’s 

liability to $5,000 is denied; and it is further 

ORDERED that Plaintiff’s cross-motion to recover $175,000 in 

damages is denied; and it is further 

ORDERED that a trial is to be held on the anlount of damages 

owed to P l a i n t i f f .  

Centre Street. 

This memorandum opinion constitutes the decision and order  

of the C o u r t .  

HON. WALTER 8 .  TOLUB, J.S.C. 
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