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INDEX NO. 07-235 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

P R E S E N I :  

I f u  3 ARTHUR G. PITTS 
.Iti:,tice of the Supreme Court 

Plaintiff, 
- against - 

MAL I _  4 I hMlI'TI1 IIAVEN, LLC, E.W. HOWELL : 

C Oh TI< \ (   TIN^;, L1,C and WADE ASSOCIATES,: 
IhC 

(I.- in'( . rw PAVING cow.. MCCLEAN 

Defendants. : 
X _ _ _ _ _ _  _ _ _  ._._____ ......................................... 

V A l  1- 4'1 SMITI1 IIAVEN, LLC, and 
t d  Mi llOI'fl ('0 , INC., 

Third-Party Plaintiffs, : 

- against - 

I-? t l B i 4 \ ' 1 V ( i  C ' O I i P ,  McCLEAN 
I: Oh Fl-? \(  ' 'IlK(i. ILC and WADE ASSOCIATES,: 
[h( .  . 

Third-party Defendants. : 
X _____. _ _  - _.__. 

MOTION DATE 4-6-09 (#001) 
MOTION DATE 4-23-09 (#002) 
MOTION DATE 7-30-09 (#003) 
ADJ. DATE 7-30-09 
Mot. Seq. # 001 - MG 

# 002 - MG 
# 003 - MG 

LITE & RUSSELL 
Attorneys for Plaintiff 
2 12 Higbie Lane 
West Islip, New York 11795 

ZAKLUKIEWICZ, PUZO & MORRISSEY, LLP 
Attorneys for DefendantdThird-Party Plaintiffs 
Mall at Smith Haven LLC & E.W. Howell, Cu., Inc. 
2701 Sunrise Highway, Suite 2, P.O. Box 389 
Islip Terrace, New York 11752 

FIEDELMAN & McGAW 
Attorneys for DefendantdThird-Party Defkndants 
McClean Contracting, LLC 
Two Jericho Plaza, Suite 300 
Jericho, New York 1 1753- 168 1 

WESTERMANN SHEEHY KEENAN, et al. 
Attorneys for Defendant/Third-Party Defendant 
R.F. Paving Corp. 
100 Quentin Roosevelt Boulevard, Suite 502 
Garden City, New York 1 1530 

WADE ASSOCIATES, INC., Prose 
201 Main Avenue 
Wheatley Heights, New York 1 1798 

I ipoti lhc f o i l o m  ing papers numbcrcd 1 to 27 read on these motions to dismiss and for summary iudgment ; Notice 
ot'  hlotion ( )r.tici to Show C'aiise and supporting papers 1 - 4 ; 5 - 8; 9 - 12 ; Notice of Cross Motion and supporting papcrs 

. ..\iis\ic.t ins Affidavits and supporting papcrs 13 - 15; 16 - 18; 19 - 21 ; Replying Affidavits and supporting papers >z 
2-7. 2.1 -. 2 5 .  L~ - 2:' ; Otlm ---: (i ) it is, 

[* 1]



ORr3EKEA3 that the motion (00 1) by defendantkhird-party defendant, R.F. Paving Corp., for an 
( .der  iwr\ii tnt to ( T L R  32 12 in its favor dismissing the complaint and third-party complaint is granted; 
ilmi I1  i s  f~ll-lllcl~ 

O R D E R E A ~  that the motion (002) by defendant/ third-party defendant, McLean Contracting, 
I I (’. ,’I1 < I  \/lc(’lc,un Contractlng, LLC, for an order pursuant to CPLR 3212 in its favor dismissing the 
coiiipl(iiii1 ,lid tliircl-lm-ty complaint is granted; and it is further 

ORDEREiV that the motion (003) by defendantdthird-party plaintiffs, the Mall at Smith Haven., 
1-1 C‘ ;ind 1. M’. Ilowell c‘o., Inc., for an order pursuant to CPLR 3212 dismissing the complaint and all 
cros:, I L l a I n l .  IS grantcd. 

In tliis iicgligence action, plaintiff, Maria Tortorice, seeks damages for injuries she allegedly 
susta ined a ici- tripping and falling i n  the parking lot owned by defendant, the Mall at Smith Haven, 
1 I (’. on 0c.tobcr b, 2006. The accident allegedly occurred at or near the main entrance to the mall as 
plaintiff  11 ,is wa lk ing  to her vehicle at the end of her work day. Plaintiff alleges that defendants were 
I lc~l i~cnt  III tlic o\\ ncrship, control, maintenance and management of the parking lot at the Smith Haven 
k4all \ \+ i t . l i  11 ;I$ uiidri- construction. Plaintiff also alleges that defendants failed to inspect and warn of 
‘117 l i n ~ > a l c  ‘lncl dal 

(’orp (her-einafter referred to as “R.F.”) moves to dismiss the complaint and cross claims as asserted 
, ~ g , i l n k , t  i t  

‘ Mc( leaii“). alw I ncwes to dismiss the complaint and third-party complaint. Defendantskhird-party 
plaintiffs I he Mall at Smith Haven, LLC and E.W. Howell Co., Inc. (hereinafter referred to as “The 
hl;l l l  tlcfciihnts”>. n’ove to dismss the action and all cross claims as asserted against them. 

erous condition in the parking lot. Defendantkhird-party defendant, R.F. Paving 

)efendant/third-party defendant, McClean Contracting, LLC (hereinafter referred to as 

4 p.ii-ty sccki tig summary judgment must establish their position by evidentiary proof in 
atlinicsible fi)rim sufficient to warrant judgment for them as a matter of law (see, Zuckerman v New 
)ih- 19 KY7d  557,427 NYS2d 595 r19801). If the proponent of such motion does not tender evidence 
\\ liicl- would cliniinatc material issues of fact, the motion must be denied, regardless of the sufficiency 
ol‘ttic cippo\ition (scc, Wiiiegrad v N.Y. Univ. Med. Ctr., 64 NY2d 851,487 NYS2d 316 [1985]). On a 
motion for 4iiiiimary judgment the party opposing the relief is entitled to the benefit of every favorable 
Iiif’erciicc t l i a t  ma)’ be drawn from the pleadings, affidavits and competing contentions of the parties 
(Viic*ltlaT I’ Tcvlleti Rc~alty Corp., 305 AD2d 385, 759 NYS2d 171 [2d Dept 20031). 

1 iic t h i w l i o l d  question in any negligence action is whether defendant owed plaintiff a duty of 
t ~ i w  Ordiiiarily. ;I breach o f a  contractual obligation will not be sufficient in and of itself to impose a 
dutv  onc11 to third parties, which would result in tort liability (Church v Callanan Indus., 99 NY2d 
103. -.52 \\r’S2d 254 [20021). Only three sets of circumstances create exceptions to this general rule. 
i-lrst. to i i  liability may ensue if the promissor to the contract, through his affirmative actions, has 
Iniinclml ‘i f i m c  or  instrument of‘ harm. Second, if a plaintiff reasonably relies upon defendant’s 
tmtiiiuing perforinance of a contractual obligation to her detriment, tort liability might be imposed. 

I i a b i l i t >  coiild be imposed if a comprehensive maintenance contract is such that the contracting 
party cntii-cl! ; ~ ~ ~ u m e s  tlic duty of another to maintain the premises safely (Church v Callanan Indus., 
‘ i p w .  Espirtal v i).lelvillc.Snow Contrs., Inc., 98 NY2d 136, 746 NYS2d 120 [2002]). 
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’ I  clrtoric’c‘ 
Intie\ hY) 07-23 5 
I’agc NcI 1 

hlall ;it Smith Haven 

I n  \lipport o f  their motions for summary judgment, R.J. and McClean submit, inter alia, the 
pleaclings, a copy o f a  subcontract between R.J. and E.W. Howell Co. Inc., dated June 30, 2006, the 
depositioi timiscripts of the plaintiff, Scott Erickson, Lenny Joerg, and Raoul Pisani, and the personal 
affida\ I I  ot’Scott Erickson. The gravamen of the motions is that the work performed by the movants in 
the park ing  lot had not yet begun at the time of plaintiff‘s fall. The subcontract between E.W. Howell 
(‘0.. Inc ~ ,ind KF provided that 1i.F. would furnish and install concrete paving, asphalt paving, install 
qlgnage ‘11 (1 strip2 the designated parking areas, as part of a renovation of the mall. 

IYl,iiiitiff‘testitied that she was an employee of J.C. Penney’s at the time of the accident. She was 
;I iie\i eml’loyee i i i  training for approximately four weeks prior to the date of the accident. On that date, 
shr. c\itcci the m a l l  through the rnain entrance door and walked along the sidewalk. She waited for 
traffil. to ciccir and crossed the traffic lanes to the parking lot. She stated that after she passed 
3pJ7rOXi l l l i  tc14 three parked cars she tripped on a rock and went flying in the air. She landed on her a m  
a i d  iieedetl help to get up from the ground. She stated that the parking lot was not paved and that she 
Iixl  t o  \\ ,iIh on r(7ckc.l and dirt to and from her vehicle. She parked in the same place each time she came 
to  wwrk ,ilitl tra\ crscd the parking lot twice a day four times each week. She stated that the parking lot 
\\as I ti 11111. condIt ion throughout this period. She stated that there were no cones or barricades where she 
f-c 1 

R l i  Scott Lrickson testified that he is the project superintendent for R.F. He stated that on or 
aboui .Iiinc 2006, R.F. entered into a subcontract with defendant E.W. Howell, the construction 
iiianager to1 defendant Mall at Smith Haven, LLC to provide paving in the parking lot at the Smith 
II~\el i  Mall <IS part of a renovation project. Pursuant to the contract, R.F. was to install concrete 
side\\ all\\ ~ n d  curbs, provide signage, pave the parking lots and stripe the parking spaces upon 
coiiipletioii I< I- performed its repaving and resurfacing of the parking lots in segments. He stated that 
the v, ork hegan approximately December, 2006 and was completed sometime in December, 2007. Upon 
re\  ien ing the photograplis taken by plaintiffs attorney on October 6, 2006, he stated that R.F. had not 
yet hrgurl , v o r k  ;ii that site. The pictures revealed a parking lot which was not ready for his work due lo 
‘in opcn t t  ( w h  and ongoing excavation. 

h 1 I ~ I .  I ickm-1 also noticed that the pictures revealed that there were no barricades placed around 
the dt C;I I le stated that before beginning a job, barricades are always placed around the work area to 
prevcnt puhlic ;iccess. In addition, he stated that his company would not have been able to begin its 
work n rth the ex [\ting loose concrete and debris. The company that performed pre-paving work would 
ha\ c rlc,ircd thc debris. In addition, the area would be fine graded and the surface would be compacted 
!or the iii\tallatton o f  asphalt. Thereforc, the preparatory work by another subcontractor, McClean, had 
n o t  y:t b w i i  coinplcred. He further stated that although there was a second contract for the maintenance 
.,t thc  p,irl\iiig lot between the Mall defendants and R.F., the area where plaintiff fell was not included in 
Illat contr:i :t hli Ertckson’s statements in his personal affidavit supported his testimony. 

1 ciiny .loerg. who testified that he was employed as the construction superintendent by E.W. 
I lowll ,  tlil: general contractor and construction manager of the renovation of the Smith Haven Mall, at 
:lie time o! plaintiff’s accident. He stated that the project began in January, 2005 and ended in 
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t>ecemhcr. 7007 He stated that E.W. Howell was hired by Simon Properties, the owner of Smith Haven 
Mall. to rcniodcl a portion of the interior of the mall and to construct a building addition on the west end 
of thc.  171 111 

hli .loerg stated that a portion of asphalt pavement, as depicted in one of plaintiffs photographs, 
had i m i i  rcniovcd for a newly installed sanitary pump station to move sanitation from the new addition 
t o  thc m;tI t o  the cxisting sewage plant. The pump station work was performed by non-party WHM. He 
also >tated tli:it the following procedures needed to be performed to repair the parking areas: remove the 
a\phalt. r-e-establ Ish elevation or grades, set new recycled concrete aggregate (“RCA”) to new grades, 
compact the RC‘A and top with asphalt. He stated that McClean was hired to perform the above sub- 
pwiiig \\ orh b r i t t - 1  the exception of applying the asphalt, which would be performed by R.F. He also 
stated th‘llt McClthaii was responsible for clearing the debris to be trucked away off site or recycled. He 
furthcr t<>\ i f icd that all paving work was performed after October, 2006. 

hli IhouI Prsani testified that he was employed by McClean at the Smith Haven Mall as the 
pi q e c t  mmigcr atid project superintendent during the above-stated renovations in 2006 and 2007. He 
stated tli(it VcClcan was hired to perform excavation, drainage, sanitary work and grading work as well 
<I\ m u a l  b u i l d i n p  extcnsion work. He stated that all parking lot work began in early 2007 and was 
cornplctcd by Ju ly ,  ;!007. In October 2006, he stated that McClean had not performed any services to the 
parking Io 
\i hicii v, : I \  performcd by a separate contractor named WHM Plumbing. All the trench work was 
pcrfornic-d prior t fLJ any work which was performed by McClean. Defendants R.F. and McClean have 
dciiionsti-atcd their pl-inw facie entitlement to judgment as a matter of law by establishing that they did 
not m e  < i  luty of care to plaintiff inasmuch as they had not yet begun their work in the area where 
plaiiitif‘ fell (Zuckerman v New York, supra). Thus, it cannot be said that defendants launched a force 
or in<truinl:nt of Iiarin, or that plaintiff relied upon defendant’s continuing performance of a contractual 
obligation to  her detriment, or that these defendants entirely assumed the duty of another to maintain the 
ptcniiscs \ il’ely I I I  a comprehensive maintenance contract (Church v Callanan Indus., supra). The 
bu i t i t v  slii fted to the plaintiff to raise an issue of fact (Alvarez v Prospect Hosp., 68 NY2d 320, 508 

I le stated that the trenches noted in plaintiffs photographs represented pump station work 

r\lk-s,’d 01; [ I(,Xh]) 

111 oppositiorr, plaintiff submits the affirmation of counsel which is which is not probative in a 
niotion 101 .luniiii.~r-yjudginent since he has no personal knowledge of the incident (Zuckerman v New 
I.iwlc 40 Y’ \ r *2d  S C 7 ,  427 NYS2d 595 [ 19801). Accordingly, the motions for summary judgment by R.F. 
I’a\wi_g ~ i i c l  McClcan arc grantcd. 

I urniiig to the motion by the Mall defendants who contend that they had no duty to plaintiff 
iiiasniucli ‘is the defect which caused plaintiffs fall was trivial and not unreasonably dangerous. In 
wpport. d c  fendants irely upon plaintiffs testimony that she was familiar with the condition of the 
wrking lot 5iiicc :,he parked there at least four times per week and safely traversed the area twice each 
\I or-k da! 1 approximately four weeks prior to tripping and falling on a pebble on October 6,2006. 

A I , i ndonwr  “must act as a reasonable [person] in maintaining his [or her] property in a 
ixmonahl!  sat? condition in view of all the circumstances, including the likelihood of injury to others, 
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thc wi-iousiIecs of the injury, and the burden of avoiding the risk" (Basso v Miffer, 40 NY2d 233, 241, 
186 hI'S2d W4 [ 19'761; Perafta v Henriquez, 100 NY2d 139, 144, 760 NYS2d 741 [2003]). The scope 
of the d u q  varies \ ,  1111 the foreseeability of the potential harm (see, Tagfe v Jakob, 97 NY2d 165, 168, 
*737 hYS2ci 33 1 [ 70011) There is, however, no duty to protect or warn against an open and obvious 
condition hich, ;IS a matter of law, is not inherently dangerous (see, Cup0 v Karfunkel, 1 AD3d 48, 
-707 h l'S2d -10 I2d Dept 20031). Here, the Court finds that the parking lot in its unpaved condition was 
not inlicl-entlv dangerous and was readily observable by the reasonable use of one's senses (Gibbons v 
Lido urld Point Lookout Fire Dist., 293 AD2d 646, 740 NYS2d 440 [2d Dept 20021). In addition, 
plaintiff c oiiccded that  she was familiar with the parking area inasmuch as she parked in the same 
locatlon c x l i  day that she arrived for work. Thus, The Mall defendants have demonstrated their prima 
facie ~cntitl(vient t o  judgment as H matter of law by establishing that they had no duty to plaintiff under 
thc cii'cuiii~~raiices (Jarzg Hee Lee* v Sung Whun Oh, 3 AD3d 473, 771 NYS2d 134 [2d Dept 20041). 

h i  pposition, plaintiff relies upon her deposition testimony and the testimony of Mr. Lenny 
.lacy Pictintiff testified that there were no barricades surrounding the unpaved parking area and that the 
parkiiig arca u~liel-e she fell was covered with many loose pebbles. Ln addition, Mr. Joerg stated that 
14, W .  HO\I ( 3 1 1  was responsible for placing barricades around construction areas to protect the public, 
L\liicli pl,riiitifl'tc>tified were not present where she fell. Plaintiff has failed to present sufficient 
c\ i t lei ice \I hicli 
iiilicrriitlv clanget-ous, and therefclre, there was no need for a barricade. 

ould raise an issue of fact since the court determined above that the condition was not 

4 c c  nrdingly, tlie motions by defendants R.F. Paving, McClean and the Mall defendants are 
grantcd I ie plar1itil7~s claims against R.F. Paving, McClean and the Mall defendants, dismissed herein, 
(11 c scvci r>ci a n d  tlie plaintiffs remaining claims shall continue. 

J.S.C: 

-_ FINAL DISPOSITION X NON-FINAL DISPOSITION 
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