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INDEX NO. 07-8004 
CAL NO. 09-00487-OT 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 39 - SUFFOLK COUNTY 

P R E S L ' . \ ' T :  

1, ___._ DENISE F. MOLIA MOTION DATE 05/08/09 (002) 
Justice of the Supreme Court MOTION DATE 6/05/09 (003) 

MOTION DATE 7/3 1/09 (004) 
ADJ. DATE 08/31/09 
Mot. Seq. # 002 - MotD 

# 003 - XMD 
# 004-XWDN 

- against - 
PENINO & MOYNIHAN, LLP 
Attorneys for Defendant Vogel 
180 East Post Road, Suite 300 
White Plains, New York 10601 

McCABE, COLLINS, McGEOUGH, et al. 
Attorneys for Defendant Jay Castro CMB Pub 
346 Westbury Avenue, P.O. Box 9000 
Carle Place, New York 1 15 14 

JEB PUB, INC. d/b/a SHAMROCK PUB, ProSe 

C f -I  I? IS 1'( )I' I 1 ER M.  VOGEL, JEBPUB, INC., 
d'bia SI-IAMROCK PUB AND JAY 
CASI'RO CMB PIJB, INC., d/b/a 
SIHAMR( K ' l i  PUH, 

Defendants. : 369 Lake Avenue 
X St. James, New York 11780 - -  -- ----- ---------------___ - - - - - - - . 

L I p u i  ilic lollowing papers iiumbercd 1 to 1- 48 read on this motion summary ludginent ,Notice ofMotiod Order 
to  \hov C ,ind \upporting papers_l_ 14, 15-25 , Notice of Cross Motion and supporting papers 26-29 , Answering 
,\ff;(Li\ i t 4  and \upporting papera 30-33,34-38,39-41 , Replying Affidavits and supporting papers 42-43,44-46 ; O t h e r 3  

(- m m r n  ) it lS, 

OKL~EKEL~ that the motion by defendant Jay Castro CMB Pub, Inc. for judgment dismissing 
plaint i t f"  complaint against it is decided as follows; and it is hrther 

CIKDERED that the cross motion by defendant Christopher Vogel for summary judgment 
disiiii~wig plmtifl 's  lcomplaint is withdrawn in accordance with correspondence from Vogel's counsel 
.latcd iliigiis1 26, 2000; and it is further 
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O R D E R E A ~  that the cross motion by plaintiff Joseph Badamo for summary judgment in his favor 
on thc is\uc of Iiahili ty as against defendant Jay Castro CMB Pub, Inc. is denied. 

I’1,ii n t i f Y  Joseph Radamo commenced this action to recover damages for personal injuries he 
s ~ s t a n e d  011 ,March 17, 2006 as a result of an alleged assault by defendant Christopher Vogel (“Vogel”) 
that took pl.ice on the premises o f a  bar owned and operated by defendants Jay Castro CMB Pub, Inc., 
d h / d  Shain wck Pub (herein known as “Shamrock”). By his bill of particulars, plaintiff alleges that 
Shainrock i iegligently operated its bar by serving alcoholic beverages to Vogel, an under-age and visibly 
intouicateci patron Plaintiff also alleges that Shamrock failed to provide its patrons with adequate 
sccurily s d  ;guard, and violated Alcohol and Beverage Law 3 106 (6) by permitting its premises to be 
run ;17 d disorderly fashion. By order of this court, dated July 23, 2007, the court granted plaintiffs 
niotion seeE.ing judgment of default as against defendant Jeb Pub Inc. 

Shanirock n o w  moves for summary judgment dismissing plaintiffs complaint on the grounds 
that plaintiff failed to offer any proof that Vogel was served alcohol while visibly intoxicated, or that he  
\vas under age 21 at the time of the incident. Shamrock also contends that it had no duty to protect the 
plaintifl’sincc Vogel’s acts, which took place outside of the pub, were unforeseeable and occurred within 
such a short space of time that it could not have reasonably anticipated or prevented them. The cross 
motion b! \jogel fix- summary judgment dismissing plaintiffs complaint was withdrawn in accordance 
n,i th corresimdence from Vogel’s counsel dated August 26, 2009. 

Plaiiitiff opposes the motion and cross-moves for summary judgment against Shamrock. 
Plaintiff asserts that there are 110 triable issues as to whether Vogel was a minor at the time of the alleged 
uncident, (’r that he was served alcohol while visibly intoxicated. In support of the motions the parties 
have submil ted copies of the pleadings, the parties deposition transcripts, and affidavits by non-party 
witnesses Plaintif‘fs submissions also includes a copy of an arrest report dated June 12, 2006, 
irdicating tliat Vogel was arrested for assault by the Suffolk County Police in relation to the alleged 
iiicideiit. as \tell a> arid a copy of the Unified Court System criminal conviction report, docket number 
2006S!J0.~?0~)7. st iting that Vogel plead guilty to a one count of misdemeanor assault. 

I>i~ring his euamination before trial, plaintiff testified that he arrived at Shamrock at 
.ipproxiiiiatc.l> 1O:OO p.m on the night of the incident. He testified that he was underage at the time of 
t hc incidciit md, thereforc was denied an identification bracelet permitting him to purchase alcoholic 
hcverages \I hile i n  the pub. Plaintiff testified that the incident occurred after he exited the club and was 
wa lk ing  to\\ iii d 21 c ~ r  parked across the street. He testified that Vogel, who had been standing among a 
gioup oi’pwple wlio had been put-out of the club due to a verbal altercation on the dance floor, 
iiiiwp~ctc(Il\ puncried 111111 in  the face when he turned to look at the door of the pub. Plaintiff testified 
that he n,ds punched within seven seconds of leaving the pub and had taken only a few steps in the 
direction of the parked car He also testified that the group ofpeople arguing before the pub’s entrance 
had dispel scti lea\~ing a clear path toward the parked car. Plaintiff testified that he never met Vogel 
hefmc the inc~dent and only briefly observed his back as he ran away after punching him. 

4 t  his euan-lination before trial, Robert DeCastro testified on behalf of Shamrock that all patrons 
cek ins  to c‘iitcr t h c  pub were required to show identification to the pub’s bouncers, and only patrons 21 
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y e m  or o idcr wen: gi veil an identification bracelet permitting them to purchase alcoholic beverages 
fioiii the h a [ .  DeC astro testified there were approximately four bartenders and five or six bouncers on 
duty  on tlic iiight (If the incident. He testified that he was neither personally aware nor subsequently 
inlhniied ol’aii) physical or verbal altercations that occurred before the pub on the night of the alleged 
incident IleC’astro further testified he did not observe any of the pub’s bartenders serving alcohol to 
undcrag JL 2 1 ,xiti on.; 

I1:n iig his cxainination before trial Paul Jordan, Shamrock’s former president, testified that he 
c,mdiiiatcd the pub’s efforts to keep order outside its premises. He testified that his efforts included 
hiimg fi\rc licensed security guards, maintaining a good relationship with the local police precinct and 
hiring (1 dri\ie-by s xurity company. Jordan testified the pub scanned all patrons driver’s licenses and 
gat e stamps and identification bracelets to those legally permitted to drink alcoholic beverages. He 
testified that he becaine aware of the alleged altercation when plaintiff contacted him by phone and 
ref’cn-ed hi111 t o  a website that displayed a photograph of Vogel. Jordan testified that a patron of the pub 
who had c o  mecticns to local party promoters identified Vogel’s picture and he relayed this information 
to thc plalntlff 

J)l,iintiff pnivided affidavits by nonparty witnesses Anthony Donohoe and Drew Arrigan. The 
affidal it by  Donokoe states that he was present at the pub on the night of the alleged incident and 
observed thc pub’s bouncers put out approximately fifteen patrons who had been involved in a physical 
altercatioi? that took place inside the bar. Donohoe also states that Vogel was among these patrons, and 
that hc persciiiall y observed Vogel consuming alcohol while visibly intoxicated. He states that he knew 
Vngel wa\ intoxicated. because he was acting aggressively, yelling loudly and slurring in his speech. 
Donohoe turtlier states that he observed Vogel assault plaintiff in front of the pub’s entrance at 
apprc~xim,itr:l\ 1 .OO a 111. 

The alYida\ i t  by Drew Arrigan states that he also observed the pub’s security personnel ask a 
gi-oup c , f  approximately fifteen patrons, including Vogel, to leave the pub following an altercation. 
4rrigan stat=s that he was personally standing beside Vogel while he was being served alcoholic 
beverages b i  he p h ’ s  bartender. He further states that Vogel was acting aggressively, slurring in his 
upcedi and Tielling :it peoplc 

I t  l i  ricll sctt1c.d that owners of public establishments have a duty to control the conduct of third 
pcison~ oil  tlicir prlmises when they have an opportunity to control such persons and are reasonably 
L ~ ~ v i ~ r c  ol‘tlic need for such control (see D’Anzico v Christie, 71 NY2d 76, 524 NYS2d 1 [ 19871). 
llicrel’orc v liile tlic owner of a public establishment has a duty to act reasonably to control third persons 
VI 1s to pie\ ent hai-ni to its patrons (see Marianne 00 v C&M Tavern, 180 AD2d 998, 580 NY2d 549 
[ 3d I k p t  1 9 ) 2 ] ) ,  ho or  she has no duty to protect patrons against unforeseeable and unexpected assaults 
(srt Wonkiir.d v .Yew Mohegan Diner, 258 AD2d 578, 686 NYS2d 445 [2d Dept 19991). Thus, while a 
cietciid:mt 
\utticient 111 time ;I id iiitensity to give them notice of an impending harm and fail to take reasonable 
actions to prcL7cnt i t  (&see Ash v Fern, 295 AD2d 869, 744 NYS2d 559 [3d Dept 20021; Heavlin v Gush, 
lo7 AD2d 7 7 7 .  60.1 NYS2d 721 [3d Dept 1993]), no duty exists where the incident giving rise to the 
htriii I iqy~c~icd unt,)cpectedly and in  such a short space of time that they could not have reasonably 

eachcs this duty where its employees observed an escalating problem on the premises 
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miic~iptetl 71 praciited i t  (see Curcio v East Coast Hoops, Inc., 24 AD3d 997, 805 NYS2d 489 [3d 
D e p  20051. / I  tlerzied 6 NY3d 710, 813 NYS2d 46 [2006]; Browne v GMRI, Inc., 6 AD3d 640, 775 
hYS?ci 1x4 [2d Dcpt 20041). Moreover, there is no private cause of action under Alcoholic Beverage 
L aw 3 1 Oh ( ( 1  ). m c t :  civil enforccrnent of this rule is exclusively within the purview of the New York 
State 1 iquo Authority (see gerzernlly Alcoholic Beverage Control Law $2). In any event, a finding that 
d licensee ..<;ufferec1 or permitted” the premises to become disorderly under the statute cannot be found 
Mhcre the single occurrence of alleged disorder was unexpected and lasted for only a brief duration ( see  
Matter. of PlqboJ: Club of N. Y.  v State Liq. Auth., 23 NY2d 544, 297 NYS2d 926 [ 19681; Matter of 
’CldRest. 1’ State Liq, Auth., 74 AD2d 750, 425 NYS2d 583 [lst  Dept 19801). 

’I’hc Ilram Shop Act, read in conjunction with Alcoholic Beverage Control Law $65 (see, 
Vlataluvugr ii Sadr’er. 77 AD2d 39, 432 NYS2d 103 [2d Dept 1980]), provides that a person who is 
iii-jured bq an intoxicated person, or by reason of such intoxication, has a cause of action against 
d!spmser\ I f alcoholic beverages who continue to sell such beverages to a visibly intoxicated customer 
(SCY~ Rcuter v Flobo Enters, 120 AD2d 722, 503 NYS2d 67 [2d Dept 19861). In addition to prohibiting 
the sale ot alcohol to patrons under the age of twenty-one years, both statutes also provide the same 
cause of act ion for damages where alcohol is served to a visibly intoxicated minor (see Rust v Reyer, 9 1 
YY2d 1S5. 670 N\’S:!d 822 [ 19981). Whether a person is visibly intoxicated can be shown by 
circuiiistant ~1 e \ ~ d  eiice, which can include either eyewitness or expert testimony (see Kelly v Fleet 
Bank, 371 412d  654, 706 NYS2d 67 [2d Dept 20001, lv denied 96 NY2d 702,722 NYS2d 794 [2001]). 
!-Iowc\ cr. I!- ;I Drain Shop cause of action, the defendant moving for summary judgment has the initial 

negGiting the possibility that alcohol was unlawfully served to a visibly intoxicated person. 
It i i  rmly after this initial burden has been met by the defendant that the burden shifts to the plaintiff to 
produce e\,ii-lcnce i n  admissible form sufficient to create an issue of fact (see Costa v I648 Second Ave 
Rest.  22 1 A D2d 299. 634 NYS2d 108 [lst  Dept 19951). 

Hvrc . Shan-rock has established its prima facie entitlement to summary judgment dismissing 
plaiiitiff’s liburth cause of action based upon the alleged breach of its proprietary duty to control the 
conduct c) t ttiird pcr‘som on its premises, and permitting its premises to be run in a disorderly fashion. 
PI ai1111 f f s  o ic n testimony indicates that the alleged assault by Vogel occurred unexpectedly and in such a 
shoi-t space oi time thst Shamrock nor its employees could have reasonably anticipated or prevented it 
( ~ C C  Milliuti 1-AMFBowling Ctus., Inc., 38 AD3d 860, 833 NYS2d 173 [2d Dept 20071; Curcio v East 
Coust Hoop, Inc. L~itp~w; Browne v GMRI, Inc., supra; Stafford v 6 Cvannel St., supra). Moreover, 
civil eiifoiiimcnt of Alcoholic Beverage Law $106 (6) is exclusively within the purview of the New 
h o i l \  Statc I iquor \utliority, and no such action may be maintained where, as in this case, the single 
occurrcnc~* ol alleged disorder was unexpected and lasted for only a brief duration (see Matter of 
Pla.vhqy C‘11~h of N .  Y. v State Liq. Auth., supra; Matter of Mal Rest. v State Liq. Auth., supra). 
fjo\ve\ cr. M i t h  respect to plaintift’s fifth cause of action premised upon violation of the Dram Shop Act 
,inti thc rllcoholic 13evcrage Control Law, Shamrock has failed to meet its burden to negate the 
po>,sibilit\. t h a t  \()gel. who it admits was underage at the time of the alleged incident, was served alcohol 
~ ~ h i l e  he 1% a >  ’1 isibly intoxicated (scc Costa v 1648 SecondAve Rest., supra). The affidavits by the 
noiipai-t> ti itnesses raise a triable issue as to whether Vogel was served alcohol while he was visibly 

Zirckernian v Ci@ of New York, 49 NY2d 557, 427 NYS2d 595 [1980]; see also Kelly 
I’ F l e ~ f  B u I I , ~ .  .511pf.t1) 
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A \  1 11 the plaintiff's cross motion, triable issues, including the time Vogel was served alcohol, 
whether hc ivds \ri.,ibly intoxicated at that time, and whether he was intoxicated when he allegedly 
,issaulted pl h i n t i f f .  prccludes summary judgment in plaintiffs favor as against Shamrock (see Arninov v 
East 50th SI. Rest. Ctwp., 232 AD2d 592, 649 NYS2d 452 [2d Dept 19961, lv denied 89 NY2d 815,659 
YJ'S3d 

~ 1097/: Setzrz vscudieri, 165 AD2d 346, 567 NYS2d 665 [lst Dept 19911). 

J.3.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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