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Stephen R. Angel, Esq. 
Theodore D Sklar, Esq 
Esseks, Helter & Angel, LLP 
108 East Main Street 
Riverhead, New York 1 190 1 

SAIVIIIPEBIILE BUILDERS INC., 

Plaintiff, 

-against- 

DEBORAH MANSIR and the EAST 
HAMIPTON UNION FREE SCHOOL 
DISTRICT, 

Attorney for Defendant 
Morgan, Lewis and Bockius, LLP 
Marc J .  Shaker ,  Esq. 
10 1 Park Avenue 
New York New York 10178-0060 

Defendant. 

ORDERED, that the motion (motion sequence number 001) by defendants to dismiss the 
C oiiiplaiiit IS  granted in its entirety and this matter is dismissed. 

BACKGROUND 

I his is a11 x t ion  esscntially sounding in fraud and is related to the matter pending before this 

C o t i r t ,  1:iist H,nnipton Union Free School District against Sandpebble Builders, Inc. and Victor 
C'irriscJco, Iiiclex nwiber I I 13-2007 (the "related action"). Although the parties' familiarity with the 
tic15 1'. ivCsLimed from the extensive history of this case, a brief summary is warranted. Both cases 
I i ' ~  ( ) I \  C' .ii.ound the parties' relationship wherein defendant, East Hampton Union Free School District 

( t l x  "School I )istrict") was renovating and/or constructing additional schools in the district and 

Smdpeb .le Builders. Inc. ("Sandpcbblc") was a construction management company involved in the 
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~ I U J L ‘ L L - .  In l p r i l  of2002. Sandpebble executed a “Standard Form of Agreement between Owner and 
(.on\t! 11- t i o n  “Laiiager” (the “contract”) which was executed on behalf ofthe School District by the then 
p r c ~ i d e ~  I ot thc. \chool board. defendant Deborah Mansir (b’Mansir”). 

l i i  thr. d a t e d  action. by Decision and Order dated March 16, 2009, this Court determined that, 

c i l t l i o ~ ~ ~ l i  1lciuc.ition Law $1709(6) empowered the School Board to construct and renovate schools 

\\ 11 I i i n  t tic district. General Construction Law 54 1 requires that a majority of the School Board authorize 

t h e  spc‘ciiic contract. IIere. since it was undisputed that while Mansir executed the contract and the 

Schoo l  3oard ,iuthorired by resolution the hiring of Sandpebble as construction manager, it did not 
J1lthowe Vansir to sign a contract However, the Court further determined that there was a question 
GI. tact rn mhetlier the School Board ratified the contract, despite the fact that the contract was ultra 

I I I  L’\  at ~ h c  outset Such determination was based, in part, on the payment of invoices submitted by 

Sandpeklble helm een 2002 and 2005 and additional work performed by Sandpebble during this time 

p i  iod ti the context ofthe motion practice in the related action, Mansir submitted an affidavit wherein 

shc s ta tcd  she did not have authority to sign the subject contract. Additionally, in the March 16, 2009 
Orcler tlic Court determined that questions of fact existed as to whether the contract was abandoned and 
relied in part a t  least. on evidence submitted that East Hampton notified (via counsel) at least three (3) 
times i n  2005 and 2006 of its belief that the contract was abandoned.’ This action is continuing before 
tl1C ( 0111‘ 

THE INSTANT ACTION 

i lie submissions rcflect that on or about December 2,2008, pursuant to General Municipal Law 
950-c% S indpcl-lble served a Notice of Claim on Mansir, the Board of Education of the East Hampton 

l l r i i n i i  I ree School District (the “Board”) and .John Does No. 1 through 10. Thereafter. on or about 
I)cccnib:i 3 0 5  2008. Sandpcbblc commenced ai1 action against Mansir only by the filing of a Summons 

~ I C ’  Vt,t I tied Complaint and subsequently, on March 27, 2009, Sandpebble filed an Amended Verified 

C ompl, i i i i t  naming both Mansir and the School District. The Amended Verified Complaint sets forth 

t o ~ i r  ( 4 )  L ‘iuses of‘action. The first cause ofaction is against Mansir for fraud and alleges that she signed 

I he (“oiii-1 note\ that the Appellate Division has recently modified that portion of the Order 
( I3i\lSI I Y .I ) dated .luIj 18, 2007 which denied dismissal of the Complaint in the related action against 
file princ i p l  of Sandpebble, Canseco. The Second Department found that the Complaint failed to state a 
C;IIIW of :ictioii against Canseco personally under the doctrine of piercing the corporate veil and 
d I \in ISW. the Complaint insofar as interposed against Caiiseco. 
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the  coi i t ix :  u it11 Sandpebble knowing that she did not have authority to enter into the contract and 
t 1:1 thcl Liiou ~ n g  that Sandpebble would rely on her representation that she had such authority. The 
4cc vntl nd thirc 1 c‘iiiscs of action are also against Mansir and allege “misrepresentation” and “principal’s 

1 iuI \  0 1  i t ipici t \  ‘.. respectively. Finally, the fourth cause of action is against the School District based 

( 1 1 1  J t1icf)i \ of ic\pondent superior Sandpebble seeks lost profits and punitive damages. 

I)clctid,uits now move pursuant to CPLK 55321 l(a)(l), ( 5 )  and (7) to dismiss the instant action 

on thc grounds that: ( 1 it is time barred; (2) the notice of claim was defective; and (3) the Amended 

Veriti?id ( nmplaint fails to state a cause of action. In support of the motion, defendants submit a copy 
( $ 1  “1c \ )ticc CI I‘ Claim. a copy of the Complaint and Amended Verified Complaint, a Memorandum of 
I, ,I \ \ .  A1 t ida i t  i o f  Counsel. a copy of the contract, a copy of the papers on the motion in the related 
ac t ion .  (I ;opy of resolutions of the School Board and the Appellate papers. In opposition to the motion, 

plainli t’t submii s a copy of this Court’s Order in the related action, affidavits submitted to the Court in 

thc relatcd action. an affirmation of counsel, Memorandum of Law and transcript of Canseco in the 
rclded ction 

DEFENDANTS’ ARGUMENTS 

Statute of Limitations 

I>eiend,ints initially argue that the claims asserted herein are time barred and must be dismissed. 

1’~~s~i ; i i i  to (;hIL $50-i and Education Law $38 13(2), defendants assert that the statute of limitations 

applicd-le t o  a tort action against a municipality is one year and 90 days from accrual of the action. 
Spcci Iical I!. defendants argue that the fraudulent conduct complained of (Mansir’s execution of the 

contract ) occurred in April of 2002 and thus since the Complaint was not filed within one year and 
ninet! c t ~ !  s ti-0111 then, the action is time barred. Moreover, defendants assert that there is no tolling of 
the statiitc ol limitations pending discovery of the alleged fraudulent conduct (the so called “discovery 

riil I:’.) pi I-suant t o  the applicable statutes. However, even assuming arguendo, the discovery rule applied 

to i’xtencl rhc statute oflimitations, (which defendants do not concede), they argue that the action herein 
L v o i i l d  .;[ill  bc t i  ne barred. Llefendants note that in this case, Sandpebble could have discovered, through 
the c\i’r :i\c of’ rcasonable diligence, that Mansir did not have the authority to execute the contract. 
A d d ~ t ~ o i i ~ l l ~ .  dclcndants refer to the several correspondence by their counsel in 2005 and 2006 to 

S ~ ~ ~ i d p ~ ~ l ~ t ~ l e  i n  lvhich i t  was advised that there were issues with the contract. Thus, defendants argue that 
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at  the !:iie\t. Sandpebble kneu ofthe claim by January 2007, more than one year and ninety days from 

t’ic c o ~ n  neiiceinent of this action. With regard to the claims against Mansir, defendants advise that the 

\clrooi Hoard passed a resolution agreeing to indemnifji her for the claims in this lawsuit, and, as such, 
tale one c ’ a  m d  ninety day statute of limitations is applicable to those claims as well. 

iirning to  the claim for misrepresentation, defendants argue that there is no such cause of action 

1’1 \e\\ \i 01% s o  the claim is really either for “negligent misrepresentation” or fraud. In either case, 

~~efeiidii its iirgiie [lie cause of action is time barred as it would have accrued on the date when Mansir 

n a d c  t h  2 ,illegcd misrepresentation, April 2002. Likewise, defendants argue that the lack of capacity 

claim .ind der]\ atibe claim against the district are time barred. Therefore, defendants urge the Court to 

disiiiiss the (’omplaint as barred by the statute of limitations. 

Notice of Claim 

reneral Municipal Law §50-e( l)(a) and Education Law §3813(2) require that a notice of claim 

miist hc served within 90 days of accrual of the claim. In the case at bar, defendants argue that since the 
noiice o claim was not served until December 2,2008, it was untimely since the claim accrued no later 
than .l.tnuary 2007 Additionally, defendants argue plaintiff failed to comply with the requirements of 
(;MI. <$ <O-i( I I( b )  and Education Law 938 13(2) which require at least 30 days to elapse from the service 
(11. the notice o f  claim and conimcncement of the action. But here, defendants note that plaintiff 

coninici iced thcr action against Mansir less than 30 days after service of the notice of claim and must be 

dismt \sed \Vi Ih regard to the substance of the notice of claim, defendants argue that it did not include 

all 01 tl i :  chinis asserted in the Amended Verified Complaint and as such, did not comply with the 

recluirt~mcnts o I’GMI, $50-e(2). Instead, defendants assert that the notice of claim only identified a fraud 

claim ‘11 d not the remaining causes of action. Finally, defendants argue that the notice of claim was 
defectil : becausc it did not name the School District but only the School Board, that such are distinct 
eiititicc. clnd as such, plaintiffwas required to serve the School District. The failure to do so, defendants 

alguc. \ imant‘l  dismissal of the action. 

Failure to State a Cause of Action 

I9clknd.ints argue that plaintiffs claim for fraud must fail because it failed to allege that Mansir 
know in^ i~ misrepresented material facts to induce Sandpebble to enter into the contract. Defendants 
assert rliC1t the ~ ; o l ~  basis for the fraud claim is Mansir’s November, 2008, affidavit submitted in the 

related ‘ i c - t i o n  \‘,herein she states that she did not have authority to execute the contract. They argue that 
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n i ~ i l i i i i ~  111 i h i \  ilftida\ it indicates that Mansir signed the contract knowing at the time she did not have 

c t ~ ~ l l i o i  I [ \  i o  sign i t  Thus, defendants argue that the fraud claim is insufficient and must be dismissed. 
Si 1111 l<!r 11 dcf endants argue that the misrepresentation claim must be dismissed because plaintiff failed 

t ( i  , i l I c ~ I  tlic \pixi  fie nature o f  the misrepresentation but instead, the Amended Verified Complaint only 

alicgc\ I licit Mansir made a representation that she was authorized to sign the contract on behalf of the 

Schoc~l )]strict I he mere fact that Mansir signed the contract, is insufficient, according to defendants, 

to Jenitiiistrate a material misrepresentation of fact and thus, defendants urge the Court to dismiss this 

L‘lllS<’ of ‘Ictlon 

I )c.tcndants argue the third cause of action alleging a principal’s lack of capacity is not 
rt.cogi!irtcd i n  Ne\\ York and must be dismissed, Defendants also assert that plaintiff is not entitled to 
either I (  st profits or punitive damages in this case. With regard to the punitive damages claim which 
is assert :d against Mansir personally, defendants argue that punitive damages are not available against 

a municipal corporation and since Mansir was acting within the scope ofher employment (and has been 

inclemnified b j  the School Board), those claims must be dismissed. 

PLAINTIFF’S OPPOSITION 

Statute of Limitations 

I’laintilfurges the Court to reject defendants’ claim that the statute of limitations accrued in April 

o** 2001 \\hen Mansir signed the contract. Plaintiff argues that since it performed pursuant to the 

agieeinciit over a period of several years, i t  had no reason to know that it “had been defrauded by 
Mans]:.. m d  tlie (statute of limitations should not commence running until it discovered the fraud. 

l’JLiinti! f Jsserk that the discovery rule does apply to this case and as such the claim did not accrue until 
M,in\ii ,igned t h y  affidavit i n  the related case in November 2008. As such, the claims are timely 
accorciii g to pliintift and must not be dismissed. Addressing defendants’ claim that they were put 011 

rotice 17, the correspondence from counsel in 2005, plaintiff asserts that these letters did not say that 

Maisir  ‘icted \niithout authority. Likewise, plaintiff argues that the claims for misrepresentation, 
p i  I n c i p d ‘ ~  lacb of capacity and respondeat superior are not time barred because the claims were not 

L i i o \ v i i  :liitil Minsir signed the November 2008 affidavit. 

~’lciintif‘l‘dso argues that the claims against Mansir are not governed by the one year and ninety 

da! ctatiiic of’limi tations because she was sued in her individual capacity and not her official capacity, 
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ii(,i\~irh~,~aiidiiig the fact that the Notice of Claim stated that Mansir was "an agent acting within the 
s ~ o p c  O J  lici duties uith apparent authority ... . 

,- 

Notice of Claim 

)'l'iiiitiff'challenges defendants' objections to the notice of claim on the grounds that it did not 

~ o \ e i  till thc claims and failed to specifically name the School District. On the first issue, plaintiff 

c Ir i i i i i 4  1 tiat tlic causes of action for misrepresentation, lack of capacity and respondeat superior are so 

c losel\ I elated 10 the iiaud claim that the notice of claim was sufficient to notify the defendants of their 

allcgcd i~ib~lit\,  . rhus, the notice of claim was adequate and this argument must be rejected according 
10 nldintitf Regarding the failure to name the School District, plaintiff essentially argues that any such 
cleiect I 1' this is actually a defect), is so trivial and insignificant that it should be disregarded by the 
( 'ourt  ;)laintiff notes that the School Board is the governing body of the District and the District was 

iimicd I I I  thc c iption of the Notice of Claim. 

Failure to State a Cause of Action 

( ontrar y to the arguments of defendants, plaintiff argues that the Amended Verified Complaint 
states ,I i:;iusc of action for fraud. Plaintiff asserts that defendants' arguments that there is an innocent 
cxplanai ion fbi why Mansir signed the contract without authority to do so, are without merit and must 

he rejected J'laintiffargues that it should have the opportunity to depose Mansir so she can explain why 

shc signed thc contract when she did not have the authority to do so. With regard to the 

m i  zreprc.sentati on claim, plaintiffasserts that Mansir's signature on the contract acted as a representation 

that die  had a L i i  hority to sign the contract. Thus, since she did not have the authority, the signature was 
a haucliilent inirrcpreseiitatioii. Plaintiff pleads with the Court to recognize that Mansir should be held 
accountable ~ O I -  her actions and the School District should be held vicariously liable for her conduct. 
P i m l f f  ;u-gue> that the allegations are sufficient to permit a reasonable inference of fraud and also to 

S L I ~ L U I  I tlie causes of action regarding Mansir's capacity to contract. Plaintiff also argues that the fraud 

clalni 1 '  not duplicative of the contract claim in that the fraud claim is based upon Mansir's 

i i i i w p i  cwxtation regarding her authority to sign the contract and Sandpebble's reliance thereon. 

0 1 1  the ISSLIC ol'damages. plaintiff asserts that even if it is not entitled to recover lost profits, it 
\ v o i i I d  1~ premature at this time for the Court to dismiss the causes of action when it is only the request 
1 ; ~  rciicf that is inappropriate. Finally, plaintiff alleges that the Amended Verified Complaint sets forth 

a s\ifficiuit bas~s for an award ofpunitive damages against Mansir. Here, plaintiff argues again that the 
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ilaini \ apinsi  Mansir in her individual capacity, and thus punitive damages are not prohibited by lam. 

I ) [ , i i n t i f i  argue' that Mansir's conduct was egregious, and evidences a high degree of moral culpability, 
thus v, '11 r ~ 1 1 ~ 1 1 1 ~ ~  the imposition of punitive damages. Sandpebble worked on the purported contract for 

~ W I O L  \ ) I .  l i \e !cars and was paid by the School District and then Mansir admitted she was not 
,iut ho i  i / t d  to s i p  the contract. According to plaintiff, Mansir, as the president of the School Board, 

1 I (  1latc.d ihe staliitc in signing the contract without authority and such conduct was so gross, wanton and 
\ C I I  1iul \ t o  lustify an award of punitive damages. 

Ihsed on all of the foregoing, plaintiff urges the Court to deny the motion to dismiss in its 
e 111 I K I  \ 

DEFENDANTS' REPLY 

Ilefendants submit a reply wherein they reiterate the arguments set forth in their moving papers. 

I>cfentlants urge the Court to recognize that no discovery rule applies to toll the statute of limitations in 

thil, c a s '  md  thus. the action is time barred in its entirety. Moreover, even if such a rule did apply, 

defendants still maintain that the action was time barred. Additionally, defendants assert that the 
aIlegatic 11s ofthe Amended Verified Complaint are insufficient to state a cause of action for fraud and/or 
fraudulent misi epresentation. Finally, defendants submit that the notice of claim was defective, as set 
forth &o\ e. in 1 hat it neither named the School District nor provided notice of all the claims. Therefore, 

detcndants urgc thc Court to grant the motion to dismiss. 

DISCUSSION 

Statute of Limitations and Notice of Claim 

I 'ursuant to the provisions of Education Law $3813 and General Municipal Law $50-e, prior to 

tlic coniiiicncciiient o i  a tort action against a school district, school board or any officer thereof, a notice 

of i*ldiin inust b? filcd. Such notice ofclaim must be filed within ninety days ofthe accrual ofthe claim. 

( kiieral \/lunicipal l,aw $50-i( I)(c) further provides that any such actionmust be commenced withinone 
vcar and ninety davs after thc happening of the event upon which the claim is based. Further, causes of 
x t i o n  t l ia i  arc not included or referred to in the notice of claim are barred. Demorcy v. City oflvew 

)bA, I : - '  4 1l.Y 650. 524N.Y.S.2d742(2dDept. 1988). Seealso,Mazzifliv. CityofNew York, 154 
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.i 1 )  1t i  :<5  545 \.I’.S.2d 833 (2d Dept. 1989). 

he k c o n d  Department has repeatedly recognized that in cases such as the one at bar, the cause 

(> t ,ictioii .ICCI‘UCS upon the “happening of the event” that triggers the claim and not when the damage or 
~ T ~ I J I - !  I-. ciiico\ ered. See, Regatta Condominium v. Village of Mamaroneck, 303 A.D.2d 737, 758 
N ’!’ \ Lct 348 ( 2d Dept 2003): Pleasant Ridge Homeowners’v. T &  D Construction Corp., 18 1 A.D.2d 
87 I . i X  i Y ’I’ 5, M 8 5 7  (2d Dept 1992). ‘The “discovery rule” only applies where specifically provided 

i i the \ I  itutes See, e.g., Huggler v. City of New York, 289 A.D.2d 240, 733 N.Y.S.2d 725 (2d Dept. 

3001 1. ( ’PLR $ 2 1 4 ~  (discovery rule applies to cases involving personal injuries sustained as a result 

01. evypc): iire to toxic substances). With regard to actions against municipal officers or employees, the 
qucstior turns on whether the officer or employee was acting within the scope of hidher employment 
wlicii ~112 alleged tort was committed. If so, the municipality must indemnify him/her for damages 
arising therefrom and the municipality is the real party in interest and the statute of limitations contained 

with the (.iener;tl Municipal Law applies. Ruggiero v. Plzillips, 292 A.D.2d 41, 739 N.Y.S.2d 797 (4“’ 

D e p t  1003) ‘I‘rie question whether an employee was acting within the scope of employment is a factual 

oiic to \-e determined by the employer and should be set aside only if it is arbitrary and capricious. 

Srrnclie: $1. New York City TrnnsitAutliority, 254 A.D.2d 345,678 N.Y.S.2d 664 (2d Dept. 1998). If 
the employe M as acting within the scope of hidher employment and is entitled to be indemnified, the 

n i u i i i c i p d i t b  IS the real party in interest and any claims against it are governed by the shorter statute of 
Iiinitatioiih period. Urraro v. Green, 106 A.D.2d 567, 483 N.Y.S.2d 80 (2d Dept. 1984). 

ipplication of these principles to the case at bar demonstrate why the claims against Mansir and 

thc School District must be dismissed. First, plaintiff‘s arguments to the contrary notwithstanding, the 

Ccliool 1 hstrict determined that Mansir was acting within the scope of her employment and has 
iiidciniii ied he1 against all damages resulting from claims in this action. Additionally, although plaintiff 
,s i io\& c ‘iiniiiig. that Mansir was not acting within the scope of her employment at the time she signed 
ihc Aprii ,002 agreement, such allegation is completely contradictory to the stated position it has 

propouii~ied i n  the related action and in the Notice of Claim. Specifically, in the Notice of Claim, 
Santlpchblc ,rss:rted that Mansir was “acting as an agent of the Board” and that the claims arose when 

utcll the contract as “President and member of the District’s Board of Education”. Finally, 

thc Yotic-c o t  Claim, at 117 stated that Sandpebble was damaged as a result of the “fraudulent acts of 
’Llanstt ~ I \  dgent trctirig ivithiri the scope of her duties and with apparent authority ”. Plaintiff does 
cvplaiii that  suc h was “inserted for the purpose of triggering the District’s responsibility in vicarious 
l iahi l i t \  $ ) r  hcr dctions. and for no other reasons”. However, even accepting this explaination, the 
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~ i i b m i ~ ~  on\ ruj1ec.t that Mansir executed the contract in her capacity as President of the School Board, 

n o t \ z  ithktmding the fact that the Board had not approved the contract by resolution. The School District 

h L i \  agiext  10 defend and indemniijr Mansir and given the totality of the circumstances, plaintiff has 
tciilccl o clemoiistrate that this determination lacks a rational basis or was arbitrary and capricious. 

1 lone\ c . e ~ e n  if’ Mansir were acting in her personal capacity, the causes of action against her accrued 
111 \pi 1 1  2003 and are. therefore. barred under any statute of limitations. Therefore, in light of all the 
ti)icgoinL. thc (‘oui-t finds that the first cause of action for fraud arose when Mansir signed the contract 

i n  ~ i p r i l  ot 2002 and thus the commencement ofthis action December 30,2008 was untimely. Likewise, 

thc SC‘LOII~ caiiie of action for “misrepresentation”, as it is also really a repetition of the claim for 

fraid~ilc i t  misrepresentation. is also time barred and dismissed. Additionally, the Court notes that 

~ i n ~ l e r  thc pro\ iiions set forth herein, the Notice of Claim was untimely. The Court finds that the third 

iaisc‘ ot xt ion  is likewise barred by the statute of limitations. It is termed a cause of action based on 
,I ‘lack i : capacity”. 4 s  such, it sounds in prima facie tort, which encompasses unlawful acts that do 
no! la11 \i ithiii ,1114’ other delineated tort. Moreover, the cause of action for “lack of capacity”, was 

id5oiiol Lelineated in the Notice of Claim and therefore, for that reason as well, must be dismissed. See, 
GI41 i: -iO-e(2) 

l.ina11~. the Court agrecs with defendants that the named defendant herein, the School District, 
~ j a s  neitlier nanied nor served with the Notice of Claim. While such claim is also barred by the statute 
c>f I i rn i ta  ions. having accrued in April, 2002, no Notice of Claim was filed and served upon the School 
ilisiric! I hus for both reasons the fourth cause of action must be dismissed. 

1: ~ ~ c c f  on the foregoing, the motion to dismiss is granted in its entirety. 

I his constitutes the DECISIONand ORDER of the Court. 

n 

J~$I-ILY PINES 
J. S. C. 
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