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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOKK: CIVIL TERM: PART 12 

X ................................................................. 
Ln the Matter of the Application of 
KAREN GORMLEY, 

Pctitioncr, Index Number IQ6594/2009 
Mot. Seq. No. 001 

- against - 

N Y S  DlVISION OF HUMAN RIGHTS 
DECISION, ORDER & 
JUDGMENT 

Rcspondent. 
X ................................................................. 

Appenmnces: For the Petltloner: 
Karcn Gromley, pro SP 

2047 Corle Street, 2nd Floor 
Brooklyn, NY 1 1209 
(71 H) 034-335 1 

For the Hespondent: 
Carolyn Downey, Esq., General Counscl 
By: Marilyn Balcacer, Esq. 
One Fordham Plaza 
Bronx, N Y 1 045 X 
(718) 741-8396 

Papers ronsirlered iii  review of thls petition to review: 
Pnpcrs: Numbered: 
Noticc of Pctition and Aiinexcd Exhibits I 
Answcr 2 

3 
Administrativc Rccord 
Rcply Affidavit and Annexed Exhibits 

PAUL G. FEINMAN, J.: 

Petitioner brings this CPLR Article 78 proceeding to review a determination by thc 

respondent New York State Division of Human Rights (“DHR’) that there was no probable 

cause to procccd upon petitioncr’s complaint of discrimination by the Division of Parole 

(“DOP”). Respondent DI-IR answers the petition, and sccks dismissal alleging that DHR’s 

deteniiination was supportcd by the record and not arbitrary and capricious. For tlic rcasoiis set 

forth below, the petition is denied and the proceeding dismissed. 

Ruckgroiritd 

Petitioner, a Caucasian [emale, is employed by DOP as a Senior Parole Officer (Pet., at 

I ) .  On June 26, 2008, petitioner filed a complaint with DHR against DOP alleging unlawful 
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discriniinatoiy conduct on the basis orrace and gender in violation of Executive Law § 296 (Pet., 

Ex. B). The complaint primarily arose out of two incidents, the first of which occurred on 

February 20, 2008, when, according to petitioner, Margot lohnson-Ervine, an African-American 

Parole Officer who is directly subordinate to petitioner, shouted at petitioner, “You have a 

plantation owncr’s mentality and trcat iiie like a runaway slave” (Pet., Ex. B). According to 

petitioncr, Parolc Oflicer Johnson-Ervinc then uttered an explicit verbal 11irea1 (Pet., Ex. D, 

Unusual lncidcnt Rcport). Allcgcdly, a second iiicidcnt occurred 011 May 14, 2008, wlicii 

Raymond Taylor, anothcr African-American Parolc Officer, yelled, “SPO Gormley, you have 

disrespected nic twicc, if you do it again, I ’ m  going to forget you’re an SPO” (Pct., Ex. B). 

Petitioner alleges that the events that followed “evolved into an atmosphere that now makes [her] 

fear Ibr [her] safety 011 a daily basis” (Pet., Ex. B). She also alleges that DOP failed to discipline 

those individuals which she coiitends constitutcs an unlawhl discriminatory practice (Pet., at 1 - 

2). 

DHR thcn conducted an invcstigation and accepted evidentiary submissioiis from the 

parties. DOP submitted a written response supported by docuniciitary evidence (Pet., Ex. E, 

McIntosh letter dated July 28, 2008 annexed Exs. A-Kj; petitioner submitted a written rebuttal, 

attaching various documents in support thcrcof (Pet., Ex. I; and aniicxed Exs. A-P). On March 

1 2, 2009, DHR issued a determination and order aPter investigation which dctcrmincd that there 

was no probablc causc to believc that DOP had engagcd in unlawful discrimination against 

petitioiicr and, accordingly, disinissed the complaint (Pet., Ex. A at 1). DHR reasoned that the 

conduct was neither severe nor frequent such that it rose to the level rcquircd for a hostile work 

ciivjroiunent (Pet. Ex. A, at 3 j. This CPLR Article 78 proceeding ensued. DHR has subrnittcd 

tlic administrative record alleging that it sufficiently supports the determination (DHR Answer 7 
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2). 

Analysis 

Exccutivc Law 296 prohibits unlawful discriniination 011 tlic basis of, among otlicr 

things, race or gender. Ln the context of a hostile work enviroiirnent claim, the allegedly hostile 

conduct need not be LLseverc or pervasive” (Willianzs v New Yur-k City Hous. Auth., 61 AD3d 62, 

76 [ 1 st Dept 20093, Iv d e n i d  2009 N Y  Slip Op 81649, “1 [2009]; compare Forrest v Jewish 

Guildfor the Blind, 3 N Y 3 d  295, 310-31 1 [2004]). Rather, “[a] focus on differential treatmelit 

bctter serves the purposes of the statute” (Wzlliains v New York City Hous. Auth., 6 1 AD3d ut 

77). Still, “petty slights and trivial incoIiveniences,” or “[a] single instancc of ‘unequal’ 

treatment . . . may not qualily” (id. at 78-80), even if such conduct is “certainly olfensive” 

(Anderson v Ahodmi ,  29 AD3d 431,432 [lst  Dept 20061, lv denied 7 NY3d 712 [2006], cert 

denied 549 US 1281 [2007]). 

When an agency makes an administrative determination, such as the ‘&no probablc C~L~SC’’  

for discriniination dctcmiiiation that DHR made here, a CPLR Article 78 proceeding is the 

mcans by which such a detenniiiation is challenged (.Tee CPLR 7801 [l];  7803 [3]). The scope o r  

this court’s review of such determinations is limited (see Matter of Scanlan v Buflulo Puh. 

School Sys., 90 NY2d 662, 678 [ 19971; Mutter of Wcill 11 New York City Jkpt ,  of Educ., 61 

AD3d 407, 408 [ 1st Dept 20091). This court may not “substitute[] its judgment lor that of tlic 

agency” (Mutter of Ckbhie v Mmiinina, 13 NY3d 728, 728 [2009]), but shall decide if the 

determination LLcan be supported on any reasonable basis” (Mutter of Clunc:y-Ctillen Storage Co. 

v Board of Eleccions oj‘the City of New York, 98 AD2d 635, 636 [ 1st Dept 19831). “An action is 

arbitrary and capricious when i t  is taken without sound basis in  reasori or rcgard to the fx ls”  

(Mutter of Pcckliarn v Cnlogero, 12 NY3d 424,43 1 [2009]; see Mutter ?fPell v blourcl of Educ., 
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34 NY2d 222, 232 [ 19741). The court disposes of Article 78 proceedings in the same nianner as 

it would a iiiotion for sumniaiy judgment (see CPLR 409 [b]). 

Petitioner gives several reasons in support of her argumcnt that DHR’s determination was 

arbitrary and capricious. First, she argues that DHR’s investigation was untimely because it was 

not held within 180 days after the complaint was filed. Executivc Law 8 297 (2) (a) provides that 

DHR “shall dctcrniiiic” whether probable cause oIunlawfu1 discrimination exists within 180 

days of the filing of a complaint. Hcre, thc complaint was filed on Junc 26, 2008 (Pet., Ex. B). 

DHR did not issuc the detennination until March 12, 2009 (Pet., Ex. A). DHR did not strictly 

adhei-c to tlic statutory time limits, but this court does not find that tlic “mcrc passage of tinid’ of 

this delay of approximately 75 days causcd respondciit to suffer any “substantial prejudice” 

(Muttw ojSurkisian Bros. v S‘t(itc Div. of Humun Rights, 48 NY2d 8 16, 8 1 8 [ 19791; see TcJflmy 

& Co. v Smith, 224 AD2d 332, 332 [ 1st Dept 19961 [“The time limitations . . . are directory, not 

mandatory”], Iv denied 88 NY2d 806 [1996]). 

Next, petitioner takes exception with the fact that DHR’s written determination did not 

specifically address each individual factual allegation that she raised in her coinplaint and 

rebuttal (Pet., at 2). Inasmuch petitioner does not allege, nor docs the record indicate, that 

DHR’s detcriiiinatioii was based on erroneous facts, but only that the f x t s  listed therein were not 

comprclicnsivc (Pct., at 2), the determinatioii cannot be found to be arbitrary aiid capricious (.wc 

Bachnian v S tde  Div. of Hzmili/i Rights, 104 AD2d 11 I , 113 [ 1st Dcpt 19841). 

The heart of petitioner’s arguinent is that DOP’s failure to adcquately discipline the 

Parole Officers led to a hostilc work environment (Pet. at 1-2). DHR’s no probable cause finding 

was based upon a significant amounl of documentary evidence including a iiumbcr of documents 

tending to substantiatc the noiidiscriniinatory reasons for not taking harsher disciplinary actions. 
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For example, DOP presented evidence that DOP Regional Director Milton Brown had “firnily 

put PO Ray Taylor in check coiicerning his unwarranted outburst,” and even recommended 

further iiivestigation (Pet., Ex. E, Brown Email, dated Junc 11, 2008). Parole Officer Taylor was 

immediately invcstigated by an Agency Employce Relations Officer, Regional Director Brown, 

h e  Deputy Regional Director, and three union officials and was verbally couiiseled and issucd B 

couiiseliiig memo (Pet., Ex. E, Taylor Investigation).’ Likewise, Parole Officer Johnson-Ervin 

was verbally counseled, issued a counseling memo, and required to attend and complete diversity 

training (Pct., Ex. E, Joluison-Ervin Investigation). These documlcnts plainly dcnionstratc that 

DHR’s deteiiniiiation that there was no hostile work environment because action was laken upon 

petitioner’s coinplaiiit at the agency level was souiidly based upon facts (see Matter of Acosta v 

New Ynrk City Dept. qf‘Educ., 62 AD3d 455, 457 [ 1 st Dept 20091). Even if this court were to 

assume that the parole officers’ actioiis did constitute uiilawful discriiniiiatory conduct, there is 

no indication that DOP “became a party to it by encouraging, condoning, or approving it” 

(CInylon v Best Buy Co., Inc., 48 AD3d 277, 278 [ 1 st Dept 20081). To the contrary, DHR 

pointed to the fact that petitioner specifically noted that “[b]oth Bureau Chief Harvcy and Dcputy 

Regional Director McKinney . , , havc bccii vciy supportivc to [lzcr] in what [she was] facing 

within th[c] Biircau” (Pct., Ex,  F, Gomiley letter, at 6), which “negat[ed] her allegatioiis of a 

liostilc work cnvironmcnt” (Pet., Ex. A, at 3). This court does not conduct a de novo assessment 

of tlic cvideiicc and affords great weight to DHR’s factual findings (see Matter of 47 Avc. B. E. 

Inc. v New York State Liy. Auth., 65 AD3d 33, 38 [ 1st Dept 20091; Hiciits Point Tcmi. Prodiice 

Coop. Assn., Inc. v New York City Economic Dev. Corp., 36 AD3d 234,244 [ 1st Dept 20061, l v  

’ Civil Rights Law (j 50-a prohibits DOP from providing DHR with a parole officer’s 
personnel record unless it is specifically required for the investigation ( S E E  Mutter of Dirily 
Guzettc C’u. v of Schmectuijy, 93 NY2d 145, 152-153 [ 19991). 
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denied 8 NY3d 827 [2007]). Accordingly, this court finds that DHR was within its discretion by 

deteriiiinating that petitioner did not successfully rebut DOP’s documentary subinissions (see 

Mutter ofSicloti v State B d  for  Professional Med. Conduct, 55  AD3d 1 162 [ 1 st Dept 20081). 

Given this, and becausc pctitioncr bears the burden of showing probable cause of 

iiiilawful discriininatoiy practices (see Malter OfJUnvier v Urbuii Mgl., 258 AD2d 359, 359 [ 1st 

Dept 1999]), this couit callnot hold that DHR’s determination lacks rationality or was “taken 

without sound basis in reason or regard to the facts” (Matter of Pecklznnz v rdogero, 12 NY3d at 

43 1 ). Thus, the petition is denied. Accordingly, it is 

ORDERED and ADJUDGED that the petition is denied and the proceeding is dismissed; 

and it is further 

ORDERED that rcspondcnt DHR is directed to contact the Part 12 Clerk, Michael 

Kasper, ai (646) 386-3273 to arrange return of the adrninistrativc rccord. 

I This constitutes the decision, order, and judgment of this coiirt. 

E N T E R :  

Dated: October 19, 2009 -$d 
Y 

New York, New York J.S.C. 

HON. PAIH 0. F W  
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