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-against- 

S.B.E. COMPANY INC(I)RPOIIA'I'ED, CASCADE 
CONS'I'I~IJC'I'ION, INC ., DRl-TEC WATERl'ROOh'lN C; 

alWa DIU-'I'E:C'I I WATERPROOFING, THE DISALVO 
ERlCSON GROUP S1'RIJC:TIJRAT, ENGINEERS, INC., 
and BREWS'I'HR 'I'IIANSIT MIX CORP., 

SOLUTIONS, LLCl a/li/a DKI-TEC WA'I'I<KPKOOFJNG 

Tliis is a motion by deleiidant Dri-Tec Waterproohg Solutions, LLC a/Wa Dri-Tec 

W atcrproo Fng, dk/a D~-i-~l'cdi Watei-prooiing (L)ri-rl'ecli) [or an order dismissing the complaint 

pursuant to C'PLR 321 1 and/or C'I 'I~R 3212, or in the alternativc, lbr aii order changing vciicic 01' 

the entire action to Westchester C'ounty. Plaintiffs Douglas h r s t  and Swanne Dursl opposc thc 

motion and cross-move to aiaend thcir complaint. 

Plaiutiffs commenccd this action, sounding in breach of construction contract and 

negligence, by filing of 3 suininoiis and complaint with the County Clerk, New Yo& County. OII 

or about August 12, 2008. Thc action arises out ofthe construction ol'a concrete tcrracc (the 

pro-ject) ;LI the rear of a newly built house owned by plaintifh and locattcd in nurihern Wcstclicslcr 

County at 182 Nor111 Salem Road, Katonah, Ncw York. 'l'he complaint consists of' five cmse's of 

action and chargcs S.B.E. Company lncorporated (SHE) and The IliSalvo Cricson Group 

Structural Engineers, Tnc. (DiSalvo) with breach of contract (first and third causc of action. 

respectivcly); SRE with breach of iiiiplied warranty o r  h c s s  (second causc of action); all  
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del'endaiits with negligence (fo,urth causes ol'action); and attorneys' fccs is sought froiii S H I <  (titill 

c a ~ i s e  ol'action). Issue was joined by service 0 1  SI3E's answer on o r  about Scptcmbcr 23, 2008. 

However, along with the answer. counsel for SBE included a lcttcr dcriiandiiig a C'PI , I <  5 I 1 

cliangc of veiiue by consent, to Westchester County, as Westchester C'ounty is the undispiited 

location ol'plaintiffs' liouse and terrace project (SRE Aff., Exhibit B). R y  letter dated Sepembcr 

25, 2008, counsel for plaintiff objected to tlie changc of venue and anncxcd tlic sworn affidavit 01 

Do~iglas Durst stating, in relevant part: 

1 . I am a plaintiff i n  this action. I make this affidavit in response to thc d~iii:tiid or 
[WE.] to chaiige the place of venue rrom New York County to Wcstcliester 

2. New York County . . . is the proper Coiinty because, at Ihe time this action wax 
commenced on or about August 12, 2008, 1 was a residelit of New York C'o~mty 

County. 

On or  about December 29, 2008, Dri-Tec served its answer containing gcnci-;il clcnjal s, 

dcfcnses including lack oi'j iirisdiclion and improper vciiiie, arid a cross claim against other 

namcd delendants. On or about Deceiiibcr 29, 2008, Dri-'Tcc served a t'ornial dciiiaiid [or cliangc 

of veiiiie and various demands for a bill 01' particulars and otlicr forms ol' discovcry. 

Oii or  about January 21 , 2008, DiSalvo moved, under motion sequciicc 00 1. l'w ;i 

suiiiiiiary .i iidgmcnt dismissal of tlic claims against it based on, among other things, tlic statute 01' 

limitations. Plaintil'li opposed tlie inotioii and cross-moved to aimend their complaiiit. R y  

decision and order, dated Juiic 17, 2009, this court dciiied both motions with leave to rciicw ~ipon 

completion 01- discovery. 

As part of its niotioii (under motion sequcnce O W ) ,  Dri- I cc re-states its prior demcliid h i .  

a change of venue to Westchcstcr County. SHF submits an affirmation supporting this aspcct of 

Dri-Tec's motion. Plaintiffs oppose all aspects of Dri-Tec's niotion and seek to add a third-party 

2 

[* 3]



beneficiary claim against Dri-l’ec. 

Based c) i i  the followir~g, tlic iiicition to cliaiige venue is granted. 

As sct h t h  above, bolli SBE and L>ri-‘l’ec’s requests for a cliarigc o l  vciiLic by coiiscrit 

wcrc denied by plaintill8. Douglas Durst’s affidavit avcrriiig to a New Yorlc CoLrnty residency 1-11 

the time the action was commciiccd, tracks the laiiglrage d CI’LK 503 (a), which provides that: 

the place of trial shall be in the county in which oiic of tlic parties resicled whcn it 
was coiiinieiiced. . . . A party residciit in iiiorc than cine counly shall be c~t.cmcd 2.1 

resident of cadi such comty. 

Therefore, while plaintills ackriowledge that Westchestcr is iiot ncccssarily a11 iiiipi-opci- vciiuc 

for this action, they contiiiue to argue that, based on Douglas Durst’s statcmciit of rcsidcncy. t h y  

are entilled lo dcsignatc venue in New York County 

L)ri-‘l’cc supports i t s  mot ion with evideiicc that both Doug1:is aiid Susaririu Lhrst wcrc 

rcsiclciits (if‘ Westcliester County at the tinic the action was comnienccd. ‘I’hcy submit on-liiic 

DMV rccords which list “1 82 Norlh Salem lioad, Katonali, New York 10536’’ as tlic adclrccs lbr 

Douglas and Susannc Durst’s respective driver’s liccnscs, and the same addrcss lilr thc vchiclc 

registrations in each of their iiaines ( thee  registrations under the name ol‘ Douglas IlursL and ~ C ) L I I .  

under the iiaine ol‘ Susanne llurst). ‘ i l k  inotioii papers also contain on-line public inlbrmation 

rcgarding each plaintiffs political contributions, notcworthy l‘or tlie h c t  that cadi  coiit1ibiiti~ii 

lists Katonali, New York, as tlie Durst donor’s place of residcnce. Finally, movant submits a 

transcript o f a  2007 Douglas Ilurst interview in which he iiaiiies Kalonah as his place ol‘ 

residence. 

Dri-Tec also argues that, with respect lo lhe convenience 0 1  all witiiesscs who miglil bc 

called to testify in this mattcr, including the plaintiffs, Wcstchester is the proper venue for this 
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action bccausc all dcfeiidaiits and/or their project eiiiployees reside in o r  about Westcheskr 

Co uii t y , I-’ u t nani C ou 11 ty or C’o n ncc t i cut. 

In opposition, plaintills submit oiily an attorney’s affirmation and anothcr SWOI’II 

statement from Douglas DuI-s~, i n  wliich he avers: 

I have resided in a rcsidential Manhattan building lor years and intcnd on doing qo 

for years to come. In fact, I h a w  been paying New Yolk City taxcs bccause I ;am 
a rcsidcnt of New York County. For privacy coiicerns, 1 do not want to clisclosc 
my  Maiiliattaii addrcss in this affidavit. However, if nccessary, I will present m y  
address and proof thereof to the C‘oui-t in camera. 

Plaiiitiffs have not submitted even oiic piece 01. clociiiiieiitary cvidciice to  siipporl r)ouglas 

Dursl’s sel~-sci-ving, conclusory claiiiis that lie was B rcsideiit of New York County ut  thc tiiiic tlic 

actiuii was coiiimeiiced ( S B C  tiey-Kctmteh v Kenirr, 288 AD2d 1 6 [ 1 ’‘ Ikp t  200 1 I ) .  Where, ;IS 

hex ,  “the tiiovaiil satislies its burden of proof on iiiiproper selection of vcnue, IplcliiitifL* J total 

lack of documentary evidence to substantiate a conclusory allegation of resjdeiice warrants 

changing veiiue” (Xiwrcr v ,,kc.n.ren, 307 A132d 229 [ lS t  Dept 2003 1). Moreover, even if thc 

affidavit had been accoinpaiiicd by competent evidcncc sufiicieiit to demoustratc a bona Lide 

residciice in New York County with some degree of permanency (id at 229 - 230; i?zuiushvi/i 1’ 

Ryrn, 264 AD3d 797, 798 [2’Id Dept 19?9]; Mcrrtinez 1’ ,S‘~n7iccvic, 178 AD2d 228 [ 1”  I k p t  

199 1 I), or by evideiice sufiicient to require a hearing ;is to his residency (C‘crrii,q/iu I ’  I ‘0/17h,v7 1 57 

AD2d 499 [19901), his reliance oii CPLR 503 (a) to place veiiue in -New York C’oiinty i s  

misplaced arid impropcr. 

Section 503 (a) provides for veiiue based on plaintiffs’ residence “[elxccpt where 

otherwise prcscribecl by law,” aiid CPLK 507 clearly provides otheiwjse. Regarding actions 

involving real prnpcrty, CPLR 507 states that “[tJlie place of trial of an action in which the 
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judgment dcmandcd would affect the title to, o r  the possession, use or enjoyment 01, real property 

shall be in the coimty in which any part of the sLrl?ject of the action is situated.” 

‘I’his lawsuit iiivolvcs allegations of inadcquate bLconstructioii of a terrace at the first illoor, 

wcst sidc ofthe Ncw [louse” locatcd at 182 North Salem Road, Katonah, Ncw York (.see 

C:omplaiiit, 1111 6 - 8). Accordingly, it was impropcr for venue to have been placed in New York  

County, not oiily because ol‘ the inadequacy of plaintill’s evidence, but because the i-eal pi-opeidy 

at the center o f  the dispute was and is situaled in Westchester County. 

Accordingly, it is 

ORDERED that the venue of this action is changcd fi-0~11 this Court to the Supmmc Court, 

County of  Westchcstcr, arid thc Clcrk of this Court is directed to transl‘er the papers 011 lile in this 

action to the Clerk of the Supreme Court, County u l  Westchcstcr iipon service of a copy of this 

order with iioticc of ciitry and payment of appropriate lees, if any; and it is fui-thcr 

ORDERED thal the balance of tlic motion and cross iiiotiori ark denied without prej~rdicu 

to rcncw in 

13atcd: 

Court. 
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