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DECISION AND ORDER 

Index Nuin ber 1 15809/2004 

- against - 

For Sournayall: For Minnelll: 
L ~ W  omc o f ~ a l - v c y  s. ~ a 1 - s  LLU 
By: Harvey S. Mars, Hsq. 
322 Wcst 48"' Street, 6"' PI. 
New York, NY 10036 
(212) 765-4300 

Gtccnbei-g Traurig, LLI' 
By: Isr:rcl Rubin, Esq. 
200 Park Avcnue, 30lh Floor 
Ncw York, NY I 0 I66 
(2 12) 80 1-9200 

E-Filcd papers consicicred in I-cview of this motion to strike and cross-rnotion in opposition and to tlnscal: 

Papers E-Fllcd Doturiients Numbers 

Minnclli Ordci- to Show Causc and Anncxed Affirmations 83-85, 90, 91 (SEALED) 
Mem. of  Law in  Support 87 (SEALED) 
Aflii-mation o f  Good Faith R9 (SEALED) 
Mitinelli Supplcincntal Affimiation 90 (SEALED) 
Soumayah 01-der to Show Causc, Anncxcd Al'fil-mntions, Exhibits 07, 99, 99-1 - W-S, 100, 

Mcm. of'Lnw in Opposition 98 (SEALED) 
100-1 - 100-5 (SEALED) 

PAUJ, G .  FEINMAN, J.: 

The above-caplioncd two inattcrs havc b ~ i i  joined Tor puqmses or  discovery. Tn I h u  

action Minnelli v S o i r n i c ~ ~ y a h ,  Minixlli riioves to dismiss thc secoiid arncrided complairit in its 

ciitirety as against LMM, LLC Cor failure to stalc a cause of action and on the basis of 
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documentary evicieiice (see CPJ,R 321 1 [a] [ 1 ] [  71). Minnclli and LMM, LLC also move to 

dismiss the second cause of action of Soumayah’s sccoiid amended complaint alleging sexual 

liarassment and retaliation on the grounds that it does not comply with this court’s July 2009 

decision and ordcr grantins plaintifIleave to replcad cerlain claims. The court previously clenied 

the portion o r  the motion which sought a stay of discovery pending resolution of these motions. 

Separatcly, Soumayah cross-moves, pursuant to CYLR 3 174, to coinpel Minnelli’s 

examination beforc trial and for sanctions, pursuant to 22 NYCRR 130.1 - I  and CPLR 8303-a, 

alleging frivolous conduct and fiiilurc to abide by a prior court order. For the reasons set forth 

bclow, Minnelli’s inotion is dcnicd iii  its entirety, Soumayah’s cross-motion to compel 

Minrielli’s deposition is grantcd, and the branch of Soumayah’s cross-motion for sanctions and/or 

costs is denied. 

Background 

Orjginally, Soumayah’s complaint iiaiiied two defendants: Liza Minnelli and LMM 

Productions, Inc. (Ordcr to Show Causc, Ex. A, Order and Dcc. at 1). During the course of 

disclosure, Soumayah rcceived a reply affidavit rrom hrlenc GrafI, Minnelli’s accouiitaiit (AIL in 

Opp., Ex. 2), which stated llial Soumayah had actually been employed by LM Concerts Inc., “a 

corporate entity oL which M irinclli was a [plrincipal” (Mars Aff a1 3). Accordingly, Soumayah 

movcd to amend the coiiiplaiiil (motioii sequcncc 006) and, 011 July 15, 2009, this court heard 

oral arguments on, aiiioiig other thiiigs, that molion, and i-~iled on the record (Ordcr to Show 

Cause, Ex. A, Tr.). By wrilleri decision and order of that date, and entered July 16, 2009 as E- 

Filed Document 72, the court iiidicated that it had @-anted the niotioii in part and denied tlic 

inotion in  part to the extent iridicated on the rccord. 
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During the July IS, 2009 proceedings, the court granted Soumayah lcave to aniciid the 

complaint. The scope of that leavc is now at issuc. On Iuly IS, 2009, the court riiled 011 the 

record that Soumayah “could substilute the nanic of the correct production company I but] can’t 

start adding new claims” (Order lo Show Cause, Ex. A, Tr. at 48). Miiinelli’s counsel esscntially 

argued that allowing thc sexual harassment and rctaliation cause of action to proceed against the 

coiporatioli would coiislitutc such a new claim. Tlic court did iiol agrcc. ‘l’he cause of acttoii for 

scxual harassment and relaliation, thc court explaincd, could be read as against thc corporation as 

well, rather than just against Minnclli personally (Order to Show Cause, Ex. A, Ti*. at  5 1) .  

Ln a written decision and order, dated July 16, 2009, and ciitered July 21, 2009 as E-Filcd 

documcrit numbcr 73, this court dccided inotion scquencc 007, which concei-ncd joinder oC these 

two actions. In a rootnotc, the court described the previous days’ proceedings as hollows: “The 

court peimitted, inter alia, an anicxidmenl of the complaint aiid caption to add I,M Conccits, Inc., 

a production company of which Mimelli is a sharcholder and through which shc does business” 

(Order to Show Cause, Ex. A, Decision and Order at 1,  hi. 1). 

Soumayah then servcd a second amended coniplaint which added LMM, LL,C rather than 

LM Concerts, Inc. as a defciidant (Souinayah’s Memo olLaw, Ex. 7) because Graff s alfidavit 

along with Soumayah’s owii “[f]urther rescarch indicated that LMM was the coiporate eiitity 

through which Mirmelli rcceived rccording royalty payments . . . arid tlic proper corpiale  entity 

rather than LM” (Mars Affiiimtion, 1/11 7, 9). These motions and cross-motion ensued. 

Miitizdli’s Mutioris to Disirriss 

- A. Failure lo Statc a Cause of Actiori and Docuinentarv Evidericc 

In the coiitoxt of a niotion to disiiiiss promised upon CPI,R 321 1 (a) (7) ,  “[ilt i s  axiomatic 
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that , . . the pleading is to be afforded a libcral construclion, the facts allegcd in thc coiiiplaiiit 

accepted as tiwe, aiid the plaintiff accorded the bciiefil of every possible favorable infercnce” 

(Mnnclrrin Trcrdi17g Ltcl. v Wildenstein, 65 AD3d 448, 454 [ I  st nepl20091). “The test on a 

motion to dismiss for insufficiency olthe plcadirigs is not whether the plaintiff has artfully 

drafted the complaint but whclher, dceming the complaint to allege whatever can be rensoriirbly 

iniplie(l.fronz its strtlenicnls, a cause of action can be sustained” (Arnhnssarlor Fmtors v Kririrlcl C$ 

Cb., 215 AD2d 305, 306 [ 1st Dept 19951 [emphasis added], quoting Feinberg 17 Bache Hnlsey 

Slu~i i - t ,  61 AD2d 135, 137-138 [ 1 st Dept 19781). 011 a motion to dismiss pursuant lo CPLR 321 1 

(a) (1 ), this court will only grant disriiissal i r”t1ic documcntary evidence submitted conclusively 

establishes a defeensc to thc assertcd claims as a matter of law” (/,eon v Mm-tinez, 84 NY2d 83, 88 

[ 19941). 

As to Soumayah’s second caiise of action Lor sexual harassment and retaliation, “to asscrt 

a viable claim or  retaliatory discharge, an ciiiployce milst demonstrate that there was a reasonablc 

basis to believc that his or hcr employer engaged in an actioliablc discrimilialory practice and that 

the cinploycr discharged the employee as a result of thc employee’s opposition to that practice” 

(McKcwzie 11 Mt?ric-linn Cl7pilul Grozrp, LLC, 35 AD31 676, 677 [2d Dept 2006l). The Appellate 

Division, First Department, has receiitly uphcld thc applicability of the “single employer 

doctrine” to Executive Law 8 232 (5), which provides h a t  “in~errelated ciitities may be 

agLgcregaled to meet the four-cmploycc statutory minimum required to be deciiied an ‘cmploycr’ 

irrider [the H~iiiiaii Rights Law]” (Malrer qf Rrr;nile KeLilty i l s s o c .  1’ N c w  Yodi Slizle Div. oj ’  

Ilzowrz Righls, 65 AD3cl 273, 273 [ 1 st Dept 20091). 

Here, Minnelli’s contention that the second amendcd complaint should be dismissed as 
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against LMM, LLC becausc tlie “the documentary cvidence produced by [Soumayali] tiiniself 

establishes that the only employer he ever had in coniiection with his claims licrci~i, was 

[dcfcnclant] Minnelli” is iinavailing (Miiinclli’s Mcmo oILaw, at 14). As the niovant, Miiinclli 

bears thc burden of poiiitiiig to “documentary cvidence that utterly refutes plaintiffs factual 

allcgatioiis, conclusively establisliing a dcfciise as a matter of law” (McCh2()1 v .Jcvscy Pm-tners, 

IHC.,  60  AD3d 562,  562 [ 1 s t  Dept 20091). Ai1 cxainiiiation of‘the pleadings clearly demcmstrates 

that questions of fact exist, the first oC which is wl-iellier Souinayah was ciiiployed by Miiirielli, 

LMM, LLC or both. Second, whether Minnclli and LMM, LLC coiistitute a “singlc employer" 

by sharing “coiiinion management, coininon ownership, and coiiiiiio~i financial control” ( M u ~ c r  

ofArqylc . I .  Hel-ILty Assoc. v New Yor-k Stale 13iv. of Hzimiiri Rights, 882 NYS2d at 460-461, 465) for 

the purposes of aggrcgatiiig eniployces, “cannot be conclusivcly detemiincd, 011 the basis of tlic 

documentary evidencc” (,Sjlrung v C’urrinmzd SCC. Corp., 38 AD31 478, 479 / l s t  Dept 2009]). 

Whcn coilsidering the exlent to which the Ncw York City Adniiriistrativc Code “is more libcral 

than eithcr its state or fcderal countcipart” (Brightman v Prisorz FIedth Servs., I r i c . ,  62 AD3d 

472, 472 [ I  st nept  20091; see Administrative Codc ol’City of NY 3 8-130; Wiffian1.r. \I Ncw York 

Czty lious. Azdh., 61 AD3d 62, 66 [2009], Iv deiried NY3d .. ,--, 2009 NY Slip Op S1649, *1 

[Aug. 27,2009]), and viewing tlic pleadings in a light most favorable to Soiiriiayali, it is 

prematurc, at this juncture, lo find that LMM, LLC is entitled tojudgment as a mattcr ol‘law, and 

it cannot bc said that Somnayah fails to state ii claim Lor sexual liarassnient and retaliation as 

against LMM, LLC. 

I n  fact, tlie court addressed this very contention at oral arguineiit as to tlie initial motion to 

dismiss, indicating that tlic m i s e  of action lor sexual harassnicnt and retaliation could be I-ead as 
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against the corporatioii as well, rather than just against Minnclli personally (Ordcr to Show 

Cause, Ex. A, Ti-. at 5 I ) .  Thc court explained that despitc the fact that thc corporation through 

which Minnelli does business, l,MM, LLC, was iiiitially improperly named, it was neverlhelcss 

“011 notice orwliat her chimed actions arc [and] certainly [or a pleading, [Sou~nayah] should be 

permitted to allege that her actions arc attribulablc to the corporation” (Order to Show Causc, Ex. 

A, Tr. at 5 1-52). IIowever “iiiartiiully or inarticulately drafted, [Souimayah] clearly puts” Ms. 

Minnclli and the corporation 011 notice thal he was intending to raise the claiiii (Older to Show 

Causc, Ex. A, ‘lr .  at 53) (see Artthassudor Fnctnrs v k’lrnclcl & eo., 215 hD2d 305, 306 [ 1 st Dcpt 

19951 ). Thereforc, Minnelli’s niotions to dismiss the second amended complaint in its entirety 

and the second cause of action in the alternative as against LMM, LLC are dcniecl. 

& Failure to Comply with Julv 2009 Orders 

Leave to amcnd the pleadings “shall be freely given” (CPLR 3025 [b]) unless thc 

proposcd anieiidnient is prcjuciicial (see Eighth Ave. G‘riruge Cotp  v H.K. L. Recrltj’ C‘orp., 60 

AD3d 404, 405 [ 1 st Dept 20091, l v  ifisinissecl 12 NY3d 880 [2009]) or “palpably impropcr” 

(,Jnns.ren 1’ Incorpornted Vil. of Rrwkville Ctr., 59 AD3d 15, 22 [2d Dept 20081). This 

deterinination “is committed lo thc court’s discretion” (Edetzwr-lld Contr-. Co. v C‘icy r fNc iv  York, 

60 NYZd 957, 959 [1983]; s m  M u m i y  v C’ity @New YOTIC, 43 NY2d 400, 404-405 [11-)77]). If 

lcave to amend is granted and tlic subsequent “amendment [i]s not warranted under the 

pcriiiissiori granted by tlie prior ordcif, then] I-hc remedy availablc [is] to strike out thc cxcessive 

portions ” (1icl.s Dicor C‘orp. v Mcvahi ,  22 AD21 8118 [3d Dcpt 19641; set? CPLK 3024 [b]). 

Nevertheless, this court recognizcs that the “granting o r a  motion to strike pleadings is a drastic 

reiiiedy” (S/iupjro I’ Kurk /nan ,  32 AD3d 508, 5 10 [2d Dcpt 2006l). 
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Herc, Miiiiielli contcuds that Soumayah has added a new claini in violation or  this court’s 

July 15, 2009 i-uling 011 tlic record on motion to amend (motion sequencc 006) and in violation of 

this court’s passing rci’creiice contairied in footnote 1 in its writtcn decision and ordci- dated July 

16, 2009 on the motion [or joindcr-. Specifically, she complains that by adding several phrases to 

the second amended complainl, including, among other things, tlie woi-d “professional” beforc 

“bodyguard,” Soumayah has gone bcyoiid the relic[ afforded by thc courl. These arguinents are 

1101 persuasive. 

First, for tlie reasons stated above, this court does not find that Soumayah has added a 

nkw claim. Next, to thc extent that Minnelli is also arguing that LMM, LLC is prejudiced 

because they were not put on notice olthis mattcr aiid “surprisc rcsult[ed] directly froin the 

dclay” (Mzirrciy v C‘ily ofNcw York, 51 AD3d 502, 503 [2008], l v  denied 1 1 NY3d 703 [2008], 

quoting Fdicy v Countii . .  O ~ C I H I L E Y I ’ O ,  44 NY2d 934 [ 197S]), such contention is equally without 

nierit bccause this court has already found, as evidenced by the first amended complaint, that 

Soumayah plainly intcnded to pursue the claim against Minnelli as wcll as the corporate entity 

through whicli she conducted busincss (Order to Show Cause, Ex. A,  Tr. at 51-52). Therelore, 

Minnelli’s motion to strike Soumayah’s second amended complaint is denied. 

Sa i i  it i ny alt ’s Cross- Mo tioir to Co I I  iy el D isclos ii re 

A party seekiiig disclosui-e may niovc to compel cnriipliance under CPLK 3 124. Hcrc, a 

prior court ordcr unainbiguously dit-ected .Miiuielli to appear for an examination bdobre trial no 

later than September 18, 2009 (Ordcr to Show Causc, Ex. A, Decision and Order at 4). On 

August 6, 2009, Souinayah, pursuant to that same dccisioii and ordcr, served a “Second 

Amended Complaint” upon Minnclli, but apparently failed to servc an amended siiiiiiiiotis along 
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with it (Kitbin Aff. 11 7; “Anicndcd Complaint” E-file Doc #Sl). Mjnnelli riotificd Soumayah of 

tlic saiiic arid he sought to correct i t  by filing a suinmoiis and “Revised Second Arneiicied 

Complaint” thcrcaffcr (“Aiiiciidcd Complaint” E-File Doc if 82). Minnelli also alleges that 

Soumayah “was not rcady to procccd with Ms. Minnelli’s deposition 011 Septembci- 1 8, 3009” 

(Order lo Show Cause, Webei- AK 11 2). On the other hand, a letter from Miimelli’s couiisel to 

Soumayah’s couiisel, dated August 20, 2009, “ask[s] that [Soumayah] consent to adjourn Ms. 

Minnelli’s deposition sitbjecl lo approval by [thc court)” (Order to Show Causc, Ex. C), wliicli 

indicates a lack of clear communication. However, tlic partics thcn iimiicdiatcly filed motions 

and cross-molions, none of whicli are so bereft of nicrit as to risc to tlic lcvcl of a “failure to 

comply with discovcry demands [that] is willful, contuiiiacious or in bad faith (Chatfhoume & 

l’l3rlie 17 C‘ofetiznti, 281 hD2d 278, 278 [lst  Dept.], Zv drsnzissecl 97 NY2d 638 [ZOOl]) .  

Accordingly, Soiuiiiayah’s iiiolioii to compel Minnelli’s examination before trial is granted to the 

cxtciit that the parties arc to procccd with the deposition on November 16 and 17, 2009, a 

rnutually agreed upon date (Mimic111 Siipp. AN. oIRubin 7 4). As thc court cxpressed to the 

partics whcn last bcforc it  on Scpteniber 30, 2009, thc deposition may not be adjourned. The 

uncxcuscd failure to procccd will result i n  the irnposition of monctary and other sanctions. 

Sounzuynli ’s Cross-Motion for  Striictiorzs 

hi adtiition, Soiiiiiayah aigues that Miimelli’s motion lo strike and/or dismiss Soumayah’s 

revised second amended complaint is frivolous wai-ranting the imposition of sanctions 

(Soumayah’s Mem. of Law in Supp. al pp. 4-5) (see CPLR 83034 [c]; 22 NYCKK 130-1.1). 

Conduct is frivolous if it is “is complctcly witliout nicrit i n  law” or undcrtaken for the purposes 

ofdclay or harassmcnt (sw M U ~ I E Y  (f15.5 W 21sl Sr., LT,C’v A4cMdrin, 61 AD3d 497, 501-502 
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[ 1 st Dept 20091). 

Tlic court is mindful o r  this malter’s prolonged history inasmuch as it was commenced in 

2004 and Minnelli is yet lo be deposcd. However, since its coiiirnciicciiieiit, this litigation has 

been the subjcct ol- two appeals (see Sor./nt~i.yah v Mznnelli, 41 AD3d 31-10 [ 1 st Dcpt 20071, u p p d  

withilrnwtz 9 NY3d 989 [2007]; Sourmyah v Mirzrd i ,  19 AD3d 337 [ 1 st Dept 2005l) and 

however significant the amount of-molion practice has becn, it cannot bc said that Minnclli’s 

“attomey[s have made] rcpctitive and nicritless motioiis” (Niichhiizir v Aincricnrt Tr. 111s. Cb., 

300 AD2d 74, 75 [ 1 st Dcpt 20021, f v  rfisinissed 90 NY2d 576 [2003], csrt denied 538 US 987 

[2003]) such that their coriduct constitutcs Iivolity (.we Mlittw of I55 W. 21st St. ,  LLC’ v 

McMullirn, 61 AD3d at SO1 -502).  Accordingly, Soumayah’s motion for sanctions is denied. 

Miiiizelli’s Mutiotz to stuj7 Discovery 

Finally, this court prcviously declined to stay discovery while this motion was subjurlice. 

This decisioii and order rendcr-s any filrther consideralion of Minnelli’s motion to stay discovcry 

acadeiiiic and that branch of Miimelli’s motion is denied (see Aipts4AlZ, Ltd v Hmc‘ock, 54 

AD3d 286, 2S9 [1 st Dept 20081, ~zpp disntissd 11 NY3d 908 [ZOO91 rind @l‘ 12 NY3d 846 

[20O?]; Rnppuport v Blrrrtk, 72 An2d 71 7 [ 1 st Dept 19791). 

‘I’hereforc, it is 

ORDERED that Miiiiiclli’s motions arc denied in their entirety, aiid it is further 

ORDERED that MiIinelli and LMM, LLC shall answer the sccoiid aiiieiided coniplaint 

within 20 days of ciiti-y of this ordcr; aiid it is fiii-tlicr 

ORDEREL) that the branch of Soumayah’s crossmotion for saiictioiis is denied, and it is 

further 
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ORDERED that tlic branch of Souinayah’s cross-motion to compel disclosure is granted 

to the extent that the parties shall conduct Miiinelli’s examination hcforc trial on November 16 

and 17, 2009; and it  is furtlicr 

ORDERED that all other disclosure must bc completed by January 15, 201 0, mid that the 

note of issue iniist be filed by Soumayah by Januaiy 29, 20 I O ;  and it is fui-tlier 

ORDERED that the caption shall be amended to reflcct the addition of LMM, LLC as a 

defeiidant in thc tTrst action as follows: 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: C‘lVll, TERM PART 12 

X 
M’HAMMED SOUMAYAH, Index No. 113984/2004 
................................................................. 

Plaintill; 

- against - 

and it is ruther 

ORDERED that a copy oftliis order be served by Soumayah upon the Clerk of Court (60 

Ccntrc Street, Basement) and tlic Clerk oITrial Support (60 Ccntre Street, Room 158) who shall 

mark their files, records and papcrs to rellect the anicndcd caption; and it is further 

suppoi-t 01 the motion and cross-motion (E-Filed Documents Bearing Document Numbers 83, 84, 

85 ,87, 89, 90, 91, 97, 98, 99,100, and their exhibits) arc scalcd as lhey contain factual avermcnts 

and sensitive personal data, such as tax documents, that should not be disclosed to thc public; 
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arid it is fur-ther 

ORDEliED that inasmuch as this decision and order do not specifically contairi factual 

statenwits aiid pcrsoiial data which should riot be discloscd to thc public, thcre is 110 lmis  to scal 

this decision arid ordcr which discuss matters only with a generalized referencc to the underlying 

fiiactual averments and personal data. 

l'his coristilutes the decision aiid ordcr of Ihc coui-i. 

. -_ 
J.S.C. 

Dated: Octobcr 19, 2009 -- 
New York, New York 
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