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JOAN A. MADDEN, J.:  

In this is an action for gender and prcgnancy discrimination undcr the New York State 

Human Rights Law, Executive Laws 4 292, ct seq., (the Human Rights Law), and under New 

York City’s Human Rights Law, hdniiiiistrative Codc ofthe City ofNew York, 6 8-102, ct seq., 

(tlic City’s Human Rights Law), defendant moves for summary jiidgnient dismissing thc 

 complain^ based 011 Defendant’s claim of immiinity undcr the Foreign Sovereign Ii-nmunities Act, 

28 USC $ 1602, ct scq. Plaintiff opposcs thc motion, which is denied for the reasons below. 

B ac kmo und ’ 
Plaintiff Jiiia Cha (Ms. Cha), a naturalized United States citizen was employed by 

defendant Korea Trade Centcr (Kotra), a non-prolit organization located at 460 Park Averiue, 

Suitc 402, New York, New York, lirom February 2000 until shc was tcnniriatcd on January 3 I ,  

2006. Ms. C‘ha was originally hired by Kotra as a secretary in Kotra’s New York officc. In 2001, 

Ms. Cha was promoted to the Marketing Department as a marketing manager/consultant. Ms. 

Cha r-eccivcd salary increases based on her performance in every year of her employment except 

‘The following hcts  arc based on the allegations in the complaint. 
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2005, lhe year inimediately preceding her terniination. Ms. Clia liad the most marketing 

expcrience of aiiyoiie in lier position, arid received a lowcr salary compared to her male 

countcrparts, except lor one Iiialc employee who had only been with Kotra for six riiontlis at the 

tiiiic that Ms. Cha was promoted to the Marketing Department. In thc fall  of 2005, Ms. Cha 

received a perfonnancc evaluation, and was told that she would not reccive a raise because of her 

performance. In  past years, even employees who performed poorly liad received raises. 

In June 2005, Kotra hired several new male employees, who receivcd raises and year-end 

inccntive bonuses despite the fact that they had not been cmploycd for a full ycar when thesc 

perquisites wcre distributcd. Only one employee other than Ms. Cha did iiot receive a raisc in 

2005, but this employcc had been hired under a differcnt contract than Ms. Cha’s. 

Before the perfoi-mancc evaluations for tlic second half of thc  year had bcen coniplelcd, 

Clio Ki Cliang (Chang), Kotra’s Deputy Director, infoniied Ms. Clia that licr bonus for 2005 

would be reduced by 50%. Ms. Cha later learncd that her incentive bonus had been given to thc 

riialc employee who had less tcnurc thaii she had, and who was not eligible Tor a bonus under the 

terms of Kolra’s employee handbook. 

During Ms. Cha’s six years of employment with Kotra, she had signed only one 

pcrfonnancc warning as a result of a Management By Objectivc evaluation, whereas several male 

employees had to sign iiuiiieroiis warnings, without bcing tcrminated. Nevertheless, C h i g  

iiilorrned Ms. Cha that, because of her rankings in the sccond half of 2004 and the first half of 

2005, he was going to infomi Kotra headquarters, in  Korca, oC her poor pcrfonnancc, and statcd 

thal she would be fired effective January 31, 2006. Ms. Cha was inhrtiied that Chang planned to 

fire her and intended to have hcr replaced with a male because he did not like to work with 

women. Chang made Ms. Cha feel very unconifortable on several occasions by telling her that 
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she did not bclong with Kotra. On or about December 7,2005, Chaiig stated to Ms. Cha, “Aren’t 

you going to have a baby‘?’’ Ms. Cha believed that this question and others that followed were 

pcrsonal and improper. 

On or about January 6, 2006, Chang complaincd about a research department manager aiid 

anothcr staff meiiibcr’s pi-cgnancies, and he stated hat he was worried that Kotra’s customer 

service ranking would dccrcasc. Ms. Cha was fired by Kotra several weeks later. 

In thc first and second causes ol’action in the complaint, Ms. Cha allcges that she is an 

employee under tj 292 (6) of the New York Statc Human Rights Law, and that slic is a person 

under 8 8-1 02 (1) of thc New York City Adiiiinistrativc Codc. Kotra is allcged to be an cmployer 

iirider 5 292 ( 5 )  of the state Human Rights Law, and an eniploycr and a covered cntity undcr 4 8- 

102 (5) and ( I  7) of the New York City Administrative Codc. 

I n  both causcs of action, Kotra is alleged to have taken tangihlc eniploynieiit actions 

against Ms. Cha, includinb the denial of opportunitics to eani bonuses, and thc creation of a 

hostile work environment, amounting to willful discriniination and wrongful lermination on thc 

basis of her gender and pregnancy. Kotra is also allcged to have discrirninatcd against Ms. Cha, 

because of lier gender and pregnancy, in the tenns, conditions and privileges of her employmenl. 

Ms. Cha claiiiis that she incurred substantial damages as a result of Kotra’s conduct, including 

ctnotional distress, back pay, front pay, benefits, and compensatory damagcs. Ms. Cha also 

alleges Ikat Kotra’s discriminatory actions were takcn with malice, or reckless indifference to 

plaintiffs statutory rights, and seeks an award of punitive damages bascd thereon. 

Kotra moves to dismiss the complaint based on a lack o r  subject mattcr jiiiisdiction and/or 
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a lack of personal jurisdiction,’ asserting its absolute immunity from suit pursuant to the Foreign 

Sovereign Iminunilies Act (FSIA), 28 USC $8 1603 and 1604. In particular, Kotra argues that it 

is a foreign state within the meaning of FSIA since i t  is an instrumentality or an agency of the 

Korcan govcmnent. Kotra also argues that the statutory exeiiiption under FSIA for foreign states 

engaged in “commercial activity” is Inapplicable sincc i t  is not a profit-iiiaking entity. 

In support of its position, Kotra relies 011 the affidavit of its Executive Director, Gang Suk 

Suh (Suh), and various docuincntary evidence. Suh stales that lie has been associated with Kotra 

since 1989, and that hc worked for Kotra in New York City sirice 2007. According to Suh, Kotra 

is not owned by any persons, companies, corporations, or any other entity other than thc 

goveiimient of the Kepublic of Korea, which fiinds Kotra, and is the entity with ultimate 

responsibility for Kotra’ s supervision, control, thc appointment of key management pcrsonncl, 

a i d  is the ultimate beneficiary of any profits which could potentially be earned by Kotra. 

Suh liirther states that Kotra is not iriteiidcd to be a proiYt-iiiaking entity, aiid that any 

short-term profits which iiiight accrue to KOtrd from time to time arc required to he retained by 

Kotra to fund its future operations, or else are required to he rcmitted to the government of Korea, 

and that no profit or dividend distributions of any kind to private persons or entities are permitted. 

Suli also states that Kotra is not a citizen of any country other than the Republic of Korea, and that 

Kotra’s sole piirpose is to advance Korea’s govcmrnental policy of encouraging and fdcilitating 

foreign trade and investment, and that Kotra itself is not engaged in commercc. 

I n  support of his statcments, Suh submits various documcnts including the Korea Trade- 

Invcstment Promotion Agency Act (“Act”), as amended tllrougl~ Novcmber 7, 2003, which Suh 

To the extent the motion to disiniss Kotra ~novcs to dismiss based on thc purportedly 2 

lack o f  personal jurisdiction, the motion must be dcnicd since Kotra admits that there is personal 
jurisdiction in paragraph 5 of its answer. 
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states serves as the by-laws for Kotra. Suh notes that under Articles 1 and 5 of tlie by-laws, Kotra 

w m  cstablishecl for the puipose of coiitributiiig to the Korean ccoiioiiiy and is fiiiaiiccd by the 

Korean government. 

He also relies on a lctter dated October 27,2008 from the Korean Consulate Gcncral 

located in New York City which states that it is an official communication of the Government of 

the Republic of Korea, relating to the legal character of Kotra. The lettcr describes Kotra as a nom 

proti1 Korean govcrnincrit agency which was established uiidcr the Act for tlie purpose of 

promoting dcvclopnient of national economy by providing scrviccs to Korcaii industries and 

cntcrpriscs in numerous areas such as, among others, research of overseas iiiarkct, assctnbly and 

distribution of tradc information, holding, participation, and observation of tradc exhibitions, 

induccmcnt of foreign investtncnt in Korea. The lctter also slates that Kotra’s capital funding is 

provided by the Korean govertmient, that all its losscs are borne by the Korean govenimcnt, that 

KW private person or enlily sliares in any potcntjal profit wliich niight accrue to Kotra, and that 

Kotra is supervised by the Minister ol: Commerce, Industry and Energy of the Korea11 govcrnnient. 

In opposition to thc motion, Ms. Cha argues that even if Kotra is an instrunlcntality or an 

agency of the Korean government, that two exemptions under FSIA apply in the present case 

since Kotra iniplicitly waived its iinmunity by representing to  its etnployecs in an employce 

handbook that thcy were protected by all applicable ~nti-discririlination laws (28 USC $ 1605 (a) 

(1))  , and her ernployincnt by Kotra constitiites “coni~mcrcial activity ” as defined in 28 USC 6 

1605 (a) (2), 

Discus si o 11 

“The FSlA creates the sole basis for jurisdiction over a suit against a foreign state, and al 

the saine time bestows sovereign immunity upon the defendant forcign state unless i t  falls within 
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one of the enumerated exceptions to the presumption of immunity.” Zvcitcr v Bruziliun Natl. 

Supt. ofhferchant M~rr.,  833 F Supp 1089, 1091 (SD NY 1993) (internal citations omitted). 

On a inotion seeking disniissal pursuant to FSIA, the court niust firs1 determine whether the 

del‘cndant is a forcign state, within tlie meaning of the statute, and if  so, next detcnnine whclher 

the action fills within any of h e  exceptions to immunity provided uiiclcr 28 TJSC 1605. ltl, at 

1091. 

The FSIA definition of a “foreign state” includcs thc agencics and instriuiientalities of a 

foreign goveniment. /(I.; 28 USC 5 1603 (a). There is no spccific test for determining whethcr 

an cntity is an instrunicntaljty 01- agency of a foreign state under the FSIA, but various fixtors have 

bcen found to be relevant in making that deteimination, including whether a foreign state created 

the eiitily for a national piiiyose and actively supcrvises that cntity. Filler 1’ Hrrnvit B m k ,  378 F3d 

2 13, 21 7 (2d Cir), cert denied 543 US 1022 (2004). Herc, Kotra has made a sufficient showing 

that it is an agciicy or instiuiiientality of the Republic of Korea based on the affidavit of Siih, 

Kotra’s by-laws, and the letter from tlic Consulatc describing thc lcgd status of Kotra as a 

govcrnmcnt agcncy. 

When it has been found that an entity is “a foreign state,” a party seeking to establish 

jurisdiction over the foreign statc bears thc burden of producing cvidence that one of the statulory 

exemptions to imniunity applies, but the defendant foreign statc bears the ultimate burdcii of 

persuasion 011 the qucstion. Cily of New York v Permanent Missioii ofIridia lo  [he United 

Nlztions, 446 F3d 365, 369 (2d Cir 2006j cert graritetf 549 US 1 177, c@t and rwiunded 551 US 

193 (2007), 0 1 1  i - c ? / n L l d  533 F Supp 2d 457 (SD N Y  2008). 

Thc absolute immunity granted to foreign statcs by the FSIA is subjcct to tlie stalutory 

exceptions set forth in  28 IJSC $ 1605 through 5 1607. At issuc hcrc is whcther Kotra implicitly 
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waived its immunity by representing to its employees that they were protected by all applicable 

anti-disci.iniinatiori laws, 28 USC tj 1605 (a) (1) , and whether it can be said that Kotra was 

involved in “commercial activity ” as defined in 28 USC $ 1605 (a) (2). 

The courts have held that a foreign state will be found to have implicitly waived immunily 

when it agrees that Ihe laws of a particular country should govern a contract. Shqiro  1’. RepuhliC 

of Bolnliu, 930 F.2d 101 3 [2d Cir 199 I]; Smitli v Socirrlist Peopl~>’s Libyan Arch Junahiriya ( 101 

F3d 239, 243 [2d Cir 19961 rerl deirid 520 US 1204 [1997]). 

In  this case, Ms. Cha lias met her burdcn of showing that Kotra exhibited an intent to 

waive its imiiiiinity imder the FSIA by rccnriting Unitcd Stales citizens to work in its New York 

o fficc, and by preparing an cmployee handbook that provided protection undcr anti-discrimii~ation 

laws, including detailed anti-discrimination and harassnient policics, coiiiplaint procediu-es, a r~d  

forms for 11ic employecs to file a complaint. Plaintiff has attached ii copy of Kotra’s cniployce 

Iiandbook. Affinnatioii of Brendan Chao, Esq., dated March 3 1, 2009, exh. “2.” Pages two 

througli five of the handbook set forth Kotra’s policy regarding “ E ~ p a l  Employment 

Opp~rtuni ty .~” The threc and one-half pagc policy statement begins: 

KOTRA is an equal employment opportunity employer. 
Employment decisions are based 017 merit and business needs, and 
not on race, color, citizenship status, natioiial origin, anccstry, 
gender, scxual orientation, agc, religion, crced, physical or mcntal 
disability, marital status, veleran status, political affiliation, or any 
other factor protected by law. . . . 

The introductory page of the handbook states that the handbook is “only a guideline and 3 

is not an einplopicnt contract or promise of any kind [and that] although this handbook 
describes the general rules and policies of [Kotra] it is not binding on Kotra.” Neither party 
addresses the meaning of the introduction or its impact on Ms. Cha’s argumerit that Kotra 
implicitly waived immunity based on the anti-discrimination policy in the handbook. 
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It also stalcs that: 

Equal employment opportunity notices are posted near 
eriiployec gathering places as required by law. The notices 
sumrnarizc thc rights of employees to equal opportunities in 
employment and list the names and addresses of various 
governmcntal agencies that may be contacted in the cvent that a 
person belicvcs they have becn discriminated against. 

Kotra has not offered a response to Ms. Cha’s claim that it iniplicitly waivcd its immunity 

under thc FSlA by its rcprcsentation to its employees that they wcre protected by anti- 

discrimination laws of the United Statcs. This failure to come forward with evidence to rebul 

Cha’s claim of waiver on this basis coiistitutes a failLirc to sustain its burden of proving, by a 

prcpunderance of the evidence, that the alleged exception does not apply. F r e u d  1’ Republic uf 

Frmc’c, 592 F Supp 2d 540, 552-553 [SD N Y  20(18], 

Morcovcr, evcn assuming argzieido that there was no implied waiver o r  immiiiiily based 

on the representations in thc handbook, the court finds that the “commercial activily” cxemption 

applies. This excmptioii, provided under 28 USC 6 1605 (a)(2), states that “a foreign state shall 

not be imrtiuno from the jurisdiction of Uiiitcd States federal or statc courts i n  any action in 

which the d o n  is bascd upon a comrnercial activity carried on in the United States by the 

foreign state; or upon an act perfoniied in the Unitcd States in coiincction with a conmercial 

activity of the lbreigii state elsewhere. . . ,” Undcr the ESIA, “coninicrcial activity may bc ‘citlzer 

a regular course of conduct or a particular commercial traiisaction or act,’ thc ‘coninicrcial 

charactcr of [which] sliall be detcniiiiied by refcrencc to’ its ‘iiatiirc’ rather than its ‘purpose.”’ 

Smtfi  Arahitr v. Nelsoiz, 507 US 349, 356 (1 993), quoting 28 USC 5 1603(d). 111 detei-~iiining 

whether an activity is coniniercial in nature “the question is not whether the foreign government 

is acting with a profit motive, or instead with the aim of fulfilling uniqiiely sovereign objectivcs. 
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Rather, tlic issue is whether the particular actions that the foreign state performs (whalever the 

iiiolivc behind lhcm) are types of actions by which a private party eiigagcs in lo cond~ict trade, 

traffic or commerce, Republic qfArgeritirra v Weltover, /nc., 504 US 607, 6 14 ( 1  992)(internal 

c i tat i o m  om i ttcd). 

I n  inlerpi-eting thc comiiiercial cxeniption the courts liave found that it applies when the 

conduct of a forcign state as an employer in the lJnited States givcs rise to claims ol‘cmployrnent 

discriminalion by Amcrican citizens or permarielit residents of the Unitcd States Thus, in Zveitcr 

v Rrvzilirrn Nnt Szipt. of’Mr.rrhoiit Mrrr. (833 F Supp 1089), the District Court held that the 

employment of plaintifl, who was a citizcn of both the United Slatcs and B r a ~ i l , ~  as a sccretary 

i n  the New York office of an inslrumentality of the Braziliaii govei-nmcnt constiluted coiiimercial 

activity exempt iinder FSIA. The court explait~cd, that “[a]lthough it ‘scemed unwise to attenipt 

ai-, excessively precise delinition’ of commcrcial activity, i t  was intcnded tlial ‘[alctivities such as 

a foreign goveiiiincnt’s .. . employment or engagement of laborcrs, clcrical staff or public 

rclations or marketing agents ... would be among thosc included within the delinition.” Zvcikr 17 

Brazilian Nut, Supt. of’hderclzunl Mw., 833 F Supp at 1093. Thc court also wrote that “[t]hc 

employnient of a secretary is hardly within the unique sphere of sovereign authority.” Zveilcr v 

Blaziliciri Nai. Supt. of’Mcrchnnt MLirirrc, 833 F Supp at 1093 

JAlthough in its initial dccision the Zileiter court stated that plaintiff was an himericaii 
citizen only, defendants moved for reargument based on evidence that plaintiff was also a citizcn 
of Brazil. Upon rearguliienl, thc court adhered to its detennination writing that since “plaintiff 
obtained her cmploqnicnt with deferidants [in the United States] entered into her cmployiiienl 
agrecment with thc dcfendants [in thc United States] and worked for them [in the United 
Statcs] ... the ncxus between her Amcrican citi7enship giving rise to this action is iar grcatcr than 
the conncction betwecri her conconiitant Brazilian citizenship with the cmploynient 
relationship .... Zvciler v Br-rizilim N d .  Szipl. ofMcrrhunt Mor, S41 F Supp 11 I ,  11 2 [SD N Y  
19931. 
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I n  reaching this conclusion, the court rclied, in  pait, on the legislative history of FSIA and 

in particular, thc Report of the Housc Judiciary Committee which states that “‘the eniploynicnt o l  

Amcricaii citizens or thiid country nationals [as civil service personncl] by the foreign state in the 

United Stales’ in contrast to the employment of citizens of foreign sovereigns ‘woitld be 

cornmercial.”’/cI., at 1093, quoting, H.R. Rep. No. 94-1487, 94“’ Cong., 2“” Sess. 16 (1976), U.S. 

Code & Cong. & Admin. News, 1976, pp. 6604, 0614. 

In Hurzsnri v. Danish Tuzrrist Boon/, 147 FSupp2d 142 (ED NY 200 I ) ,  the District Court 

denied the dekndant Danish Tourist Board ’s motion to dismiss an action brought by a Danish 

citizen and permanent residcnt of the Unilcd States, alleging claims of discrimination based 011 

agc and gendcr, aftcr finding that the activilics at issue were conimercial. Specifically, the court 

wrote that “the aclions that forni the basis for Hansen’s complaint do riot refluct the exercise of 

‘powers particular to snvcreigiis”’ Id. at 15 1 ,  quoting Nel~oii ,  507 US at 360. Instead, 

defendant's activities, as alleged in the complaint, “are basic einployrncrit dccisions akin to those 

made by many sniall businesses. As such, they reflect an cxcrcise of ‘powers that can also be 

exercised by private citi7ens.”’ l d , ,  quoting, Weltover, 504 US at 614. 

Based on Zverter arid ~ J C ~ ~ S O I Z ,  the court finds that notwithstanding evidence submittcd by 

Kotra showing that it was not intendcd to be a profit-making entity, that its employn~ent of  Ms. 

Cha, an American citkcn, to work in its New York office, and its activities related to her 

employment were commercial i n  nature, and thercfore the commercial activity exception applies. 

Moreover, whilc Kotra submits evidencc that Ms. Clia idenlified her nationality as Korcan on her 

employment application, Ms. Cha states in her uncontroverted affidavit that shc was boni in 

Korea in 1977, she moved to the Unitcd States in 1986, was educated here and is a United States 

citizen. Shc also states that she was never employed outsiclc of the United States. 
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Next, contrary to Kotra’s position, lhe holding in Kclto v Isshilzara (239 F Supp 2d 359 

[SD N Y  20021, i E f f  360 F3d 106 [2d Cir 2004]), is not controlling here. In Kuto, the Second 

Circuit held that the commcrcial activity exception was inapplicable to a suit against the 

Govenior of Tokyo and the Tokyo Metropolitan Goveniineiit (‘TMG), based 011 claims of scxual 

harassmcnt and retaliation allcg-ed to have occurred in TMG’s New York office. ‘TMG was held 

not to havc bcen involved in “a Lco~nrnercial activity’ under the FSlA when it providcd “gcneral 

biisincss development assistance, including product promotion, to Japanese businesses sueking to 

engage in commerce in the United States.” 360 F3d a1 112. Thc court wrotc that “thc fact that a 

governmental instriirncntality like TMG is engaged in thc jlrnmotioii ~ ~ f c o ~ ~ ~ ~ ~ z c r c ~ c  does not mean 

the iiistrumcntality is thereby engaged in conimerce.” Id. (emphasis in the original) 

Whilc the Second Circuit’s interpretalion of the cotiiinercial exception in K d o  is 

narrower t1i;tn that of the Dislrict Courts in Z V P Z ~ E ~  and Nelson, integral to the Kulo court’s 

conclusion that TMG was immunc from suit was its determination that Kato’s employment was 

govcniriienlal in  nature since Kato was a Japanesc citizen and a Japaiiesc civil servant. Thus, in 

support of its conclusion that Kato’s employment was govenimcntal in Iiaturc, the coud citcd the 

legislative history of the FSlA “identifying the employment of civil service personnel as an 

exaiiiple of govemmctital rather than commercial activity.” Id at 1 10 (internal citations 

omitted), The court explained that although “Kato was employcd in activities rclated to 

marketing and busincsses ...[ shc] was concededly a ‘civil servant’ under Japanesc law and subjecl 

to the many protcctions afforded the Japanese civil service.” Id a1 1 1 1. As a Japanese civil 

servaiil who had worked in Ncw York as part of the normal rotation of such employees, the court 

concluded that Kato’s employment was governmental. In contrast to the plaintiff in Kato, Ms. 

Cha is an American citizen and not a civil servant of a foreign state, and thus it cannot be said 
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that her employment is governmental as opposed to commercial in nature. 

Accordingly, as the implied waiver of immuiiity and the commercial activities 

exeiiiptions to the FSIA are applicable here, the motion for summary judgment dismissing the 

complaint for lack of subject matter jurisdiction must he denied. 

T n  view of the above, it is 

ORDERED that the defendant's motion for summary judgment is denied; and it is further 

ORDERED that this action shall coutinue; and it is further 

ORDERED that the parties shall appear for a preliminary a conference in Part 1 1, room 

351, 60 Centre Street, New York, NY at 9:30 am on November 5 ,  2009. 

A copy of this decisioii and order is being mailed by my chambers to counsel for the 

parties. 

Dated: Octobe&09 ENTER: 

c 
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