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SUPMME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 62 

X 
ROBERT HEBEL, DAWN HEBEL, KEVIN 
KOBETI‘I’CIH, and S‘I’EPI IANIE K0BE’rITCI-I Index no.: 1 14246/06 

-against- - .. Motion date: 4/23/2009 

................................................................. 

Plaintiffs, Motion seq.: 001 

DECISION AND ORDER 
k .  

Defendants City of New York (“City”) and Central Park Conservancy Inc.’s (“CPC”) 

joint motion to dismiss pursuant CPLR 5 32 1 1 (a)(7) and [or summary judgment pursuant to 

CPLR 5 321 2 is denied, in part, and granted, in part, as provided for mow. specifically below. 

This is a personal injuiy action arising h r n  an incident on July 9, 2005 in Central Park, 

in the City, County, and Statc of New York. Plaintiffs Robert IHebel and Kevin Kobetitch, police 

officcl-s for the City, werc on duty, iiivestigating a disorderly person, when a stone stcp on a 

staircase leading to the €3lockliouse, a small fort in the northern part of Central Park, collapsed 

beneath their i‘eet and they both fell and were injured. 

Officers Hebel and Kobetitch comrnenccd the action, along with their wives, who bring 

derivative loss of consortium claims, by filing the sunmons and verified complaint on October 4, 

2006. The City and CPC joined the action by service of anwcr on November 3, 2006. 

l’he City argues that it is entitled to an order dismissing the complaint pursuant to CPLR 

5 321 l(a)(7), or, in  the alternative, summary judgrncnt pursuant to CPLR $ 3212 becausc 

1 ) plaintiffs coininon law causes of action are barred by the firefighter rule; 2) prior written 

notice must be properly pleaded and proven in cases involving park pathways and staircases; 

3) plaintiffs may not circurnvciit the ilrefighter’s rule through General Municipal Law 

becausc plaintiffs did not plead and cannot prove that the City had prior written notice oi‘the 

defect in the subject staircase; 4) none of the statutory predicates claimed by plaintiff in order to 
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satisly the requirements of Gcneral Municipal Law $ 205-e are relevant to the instant facts, and 

plaintiff cannot prove them as a mattcr of law 5) the City did not cause and create thc subjcct 

condition; 6) even il‘ prior written noticc is not reyuired, plaintiff still cannot prove actual or 

constructive notice of a defective condition at the location of the accident, aiid 7) plaintiffs Dawn 

Flebcl and Stephanie Kobetitch’s derivative claims must be dismissed as derivative claims are 

not cognizable under General Municipal Law S; 205. 

PlaiiitXs argue that prior written notice is not required in order to bring a casc against the 

City in the instant circumstances, contending that the prior written notice rule does not apply 

since the stairwell does not qualify as a sidcwalk or a street under 6 7-201 of City’s 

Administrative Code. In the place of prior written notice, plaintiffs submit photographic 

cvidence, which, plaintiffs argue, provide constructive notice to the dcfcndants. Plaintiffs furthcr 

argue that thcy need not provide proof of prior written noticc when they are claiming the City 

causcd or created the dcfective condition in issue. 

A complaint should not be disniisscd pursuant to CPLK (j 321 l(a)(7) “SO long as, when 

the plaintiff is given the beiicfit of every possible favorable inference, a cause of action exists.” 

(Rovello v Orqfino Realty Co., lnc., 40 NY2d 633, 634 [1976]). On a motion to dismiss for legal 

insufiiciency, it is proper to considcr the Facts in plaintiff’s affidavit “for the limited purpose u l  

sustaining thc pleading” (Ackerman v. Vertical Club Cory., 94 AD2d 665 1lSt Dept. 19831). 

Here, plaintiffs state a cause of action in ncgligence, pursuant to General Municipal Law 

5 205-c, which provides that police officers may recover in negligence against a municipality for 

injuries sul‘lered while they arc on duty so long as the accident is “caused by a municipality’s 

failure to comply with any statute, ordinancc or other laws,” Plaintiffs’ coinplaint offers various 

predicate violations by the City, including violations of New York City Administative Code Titlc 

25, Chapter 3, 25-301, New York City Charter 533, and Rules and Regulations of thc City o r  

Ncw York 63, RCNY 8 12-01. As this constitutes a cause ol‘ action, the portion of the motion 

seeking dismissal of the coniplaiiit pursuant to CPLR 8 321 1 is denied.’ 

While the City argues that plaintiff must plead prior written notice, the case the City cites for this I 

proposition, Po~r-er. I’ City oj’Schenccfa+. 85 NY2d 3 10 (1995), does not discuss the issue. While it is true that 
plaintiffs must plead exceptions to the prior written notice rule, such as affirrnativc creation, as they represonl 
separak theories or liability, the Court finds no authority which requircs that plaintiffs plead prior written notice (Set‘ 
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The proponent of a motion for summary judgment must makc aprirna-fucie showing of 

entitlcnicnt to judgment as a matter of law, tendering sufficient evidence in an admissible forin to 

demonstrate the absence of any inaterial issucs of fact (Afvurez v. Prospect Hosp., 68 NY2d 320 

[ 19871). Once the movant has made such a showing, thc burden then shifts to the opposing parly 

to produce evidence in adinissible form sufficient to establish the existence of any material issues 

of fact requiring a trial of the action (Zuukerman v. Ciry (IJ‘New York, 49 NY2d 5571 j. 

Section 7-201 (c)(2) of the New York City Administrative Code, the Pothole Law, 

provides that no action shall be maintaincd against a municipality for pcrsonal injury caused by a 

defect in any sidewalk unless written notice of‘the condition was previously given to appropriate 

municipal cinployees. ‘I‘hc Court of Appeals has explicitly extended the prior written notice rule 

of the Pothole Law to stnirwclls in municipal parks, reasoning that a stairwell “fulfills the sane  

purposc that a standard sidewalk would scrve on ilat topography, except that it is vertical instcad 

of horizontal” (Woodsorz v. City ofNew York, 93 NY2d 936, 938 [ 19991 j. 

Where the City cstablishes that it lacked prior written notice under the Potholc Law, “the 

burdcn shifts to the plaintiff to demonstrate the applicability of one of the two recognized 

exceptions to the rulc--that the municipality affirniatively created the defect through an act of 

negligence or that a special use resultcd in a special benefit to the locality” (Yurborotigh v. City 

qf’New York, 10 NY3d 726, [2008]). The affirmative ncgligence exception “is limited to work by 

the City that immediately results in the existencc of a dangcrous condition” ( h l e c k i  v, Cily qf 

New Y(ilr.k, 14 AD3d 301 [lst Dept. 20051). 

‘[‘his analysis is not altered by the tact that plaintilfs arc police officers bringing 

negligcnce claims pursuant to Gcneral Municipal Law 

Municipal Law 5 205-e was to soften the effect of thc coinmon law firefightcr rule which 

disadvantaged on-duty policc and h-efightcrs; the statutc, “was not, however, intended to give 

police officers greater rights and remedies tlian those available to thc general public” (Montalvo 

v. City o/.iVew Z’ork, 46 AD3d 772, 773 [2d Dept. 20071). As a result, “thc prior noticc 

requirement found in New York Admiiiistrative Code 5 7-201, applies to lawsuits brought by 

205-e. The purpose behind General 

Swnpriui v. Village of Sou/ha~ipton, 48 AD3d 543 12d Dept. ZOOS]. 
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police ollicers under General Municipal Law 5 205-e” (Id.). 

‘I’he C‘ity inakes a priinu>facic showing of entitlement to suiniiiary judgment as a matter of 

law dismissing the action against them by submitting that plaintiffs havc provided 110 evidence of 

prior written notice. Plaintiffs concede that they cannot providc evidence of prior written notice 

of the defect and argue instead that they are not requircd to do so. Plaintiffs claiiii that the City 

affirniatively created the defect but only submit photographs of the steps and conjecture of 

neglcct, which is not cnough to raise an issue of material fact as to the affirmative creation 

exception. As ;I result, plaintiffs fail to rebut the City’s prirnu-fuuie showing of entitlement to 

summary j udgnieiit . 

CPC also makes a prinzil<fizcie showing of entitlerncnt lo summary judgment as a matter 

of law dismissing the action against them by submitting that it owes no duty to members of the 

public with respcct to its maintciiance of Central Park, as the City has a non delegable duty to 

maiiitaiii Central Park and CPC owes no duty to plaintiff (See Huxhnj v. Cily (#New York, 19 

Mics3d 1 1.15 [holding that CPC owed no duty to a rncniber ofthe public who was injured in 

Central Park]). Ylaintifls fail to rebut this showing. 

Accordingly, it is 

ORDERED that defendant the City of New York’s motion for summary judgiiient 
pursuant to CPLR § 32 12 is hereby granted; i t  is further 

ODERED that dcfeiidanl Central Park Conservancy’s motion for suiimary judgment 
pursuant lo CI’LR 5 3212 is hcl-eby granted; it is lurther 

ORDERED that the Clerk enter judgment in favor or  the City of Ncw York and Central 
Park Conservancy, Inc., dismissing the case in its entirety. 

/ 

The foregoing constitutes the decision and order of this court. , 

Dated: October 16,2009 EN‘I’ER: I, I,, c: 
f 

i’ 

Hon. Karen S.  
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