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EDWARD ZIEGELF, 

P c? t i t i on e r , 

For a judgment p t i r s u a n t  Lo Article 7 8  
of t h e  C i v i l  Practice L a w  and  Rules, 

- ;iga i n s t - 

THE NEW YORK CI1'1I RETIREMENT SYSTEM, 

R e s p o n d e n t .  
X 

Index No.113223/2009 
M t n .  Ssq.001 

i 

WALTER B. TOLUB, J. : 

By this P e t : l t . i o n ,  Petitioner s e e k s  a n  order waiving 7 y e a r s  

01 interest: added o n t o  h i s  p e n s i o n  loan. 

F a c t s  

F e t i . t i o n e r  was a p p o i n t e d  a s  a c a r p e n t e r  with what. i s  now 

known a s  t h e  N e w  Y o r k  City A d m i n i s t r a t i o n  for. Children's Services 

(ACS) on March  10, 1986. 

Effective J u l y  8, 1986, P e t i t i o n e r  became a member of  t h e  

New York Ci . ty  R e - z i r e m e n t .  System (NYCRS) (Respondent E x .  1). 

On F e b r u a r y  9 ,  1 9 9 8 ,  P e t i . t i o n e r  a p p l i e d  f o r  a loan aga j r i s t  

h i s  p e n s i o n  c o n t r i b u t i o n s  i n  the amount of  $ 1 7 , 0 0 0 . 0 0  ( P e n s i o n  

Loan) (Responderr: Ex. 3 ) .  T h e  Lerms of  t h e  P e n s i o n  T,oan s t a t e  in 

p a r a g r a p h  11 tha-;: 

Consegsences of Non-Payment 
a )  A m l - l m b e r ' s  retirement. allowance w i l l  be 
r-cduced by an o u t s t a n d i n g  loan ba1anr.P on the 
d a t e  of retirement. Since i n t e r e s t  continues 
t o  acc:rize up t o  t h e  retirement d a t e  on a n  
u n p a i d  loan, t h e  o u t - s t a n d i n g  b a l a n c e  may 
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i n c r e a s e  t.o such a large amourit  a s  t o  
signri.fI.c:aritl.y d e c r e a s e  the r e t i r c m c n t  b e n e f i t .  
otherwLse p a y a b l e .  
b )  I t  i s  i m p o r t a n t  t h a t  you contact t h i s  
system t o  make a r r a n g e m e n t s  for d i r e c t  
payment:s i f  you are no I-onger,  receiving a 
paycheck f r o m  which loan paymerits a re  b c i n q  
deductc?d. 
c )  A l o a n  on w h i c h  no p a y m e n t s  h a v e  been made 
f o r  o v e r  90 ( jays  is termed a No~i-Performi~ig 
Loa ri . 
d) If t i  member ha:? a N~ri-Perfor’rni.~-ig L o a n ,  he 
or she I o r I e i L s  a l l  future e n t i t l e m e n t  t o  
borrow f rom t h i s  system u n t i l  t h e  o u t s t a n d i n q  
b a l a n c c  i s  fully r e p a i d .  
e) A N~~ri-Perfor.iniricy L o a n  may have a d v e r s e  tax 
conscqi.iences. Sec t h e  s e c t i o n  below e n t i t l e d  

f) 1n.slirancc coverage i s  d i s c o n t i n u e d  on a 
Non-Per forminy  .Loan.  However, once r7 member 
starts making regular payments again, t h e  
loan w i l . 1  be considered t o  be i n s u r e d ,  
a l t .houfqh o t h e r w i s e  remains a. Won-Perform i n g  
.Toan - 

T a x a h i  I i Ly- 

(Respondent. Ex. 3 m1.1.) 

Paragraph 1 3  of t h e  Loan Appl.ical.ior1 s t a t e s  t-hat. :  

Taxability 
W i t - h  t . h e  c x c c p t i o n  of  l-oans greater t h a n  
SSO,OOO, r:urr.ent t a x  law does n o t  consider a 
l o a n  t h a t  i s  schedul-ed t o  bc r c p a i d  w i t h i n  a 
€ i v e - y e a r  p e r i o d  t o  be a t - a x a b l e  
d i s t r i b u t - i o n .  If the l o a n  js not. r e p a i d  
w i t h i n  five years, t h e n  Lhe o u t s t a n d i n g  
b a l a n c e  at t h e  end of  t h e  f i v e - y e a r  p e r i o d  
may be cnns i -de red  a t . a x a b l e  d i s t r i b u t i o n .  In 
a d d i t i o n ,  i f  loan paymerits a r e  not made for.  ;1 

90 day period, the 1.R.S. consider..; t h e  l o a n  
t o  he a Non--Performing L o a n  and some p a r t .  of  
the o u L s t a n d i n g  1 oan i s  deemed t a x a b l e  - 
Subsequent loan paymerits will n o t  n e g a t e  Lhe 
f a c t  t h a t  a taxable d i s l r i b u t i o n  has bEen 
r e p o r t e d .  Upon a member’ :3 o b t a i n i n g  a refund 
after r e s i g n a t - i o n ,  thc o u t s t a n d i n g  balance on 
a l o a n  may be at. least partially t.axab1.e. 
For re t . i rees ,  t h c  outs l . .ariding loan h a l a n c e  a t .  
ret-j rement  i s  taxable. Wi.t.hin t h r e e  m o n t h s  
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after q 7 0 u . r  r e t i r e m e n t  date, you w i l l  receive 
a 1 , e t t e r  advising you of  the taxable amount 
so that. you may roll. it o v e r  to an I R A ,  if 
you de:jj rc. In a d d i t i o n  t o  b e i n q  t a x a b l e  at. 
a member‘s normal t a x  r a t e ,  a member under 
t h e  age: o f  59% may i n c u r  a n  additional 10% 
p e n a l t - y  on such d i s t r i b u t i o n .  

( R e s p o n d e n t  Ex. 3 )  . 

A t  t h a t  t i m e ,  t h e  scheduled p a y r o l l  deductions t o  r e p a y  

Petitioner’s Pen:;ion T.,nan weye e s t i m a t e d  at $191.00 p e r  e a c h  t w o -  

week.  pay period ::or a f o r  y e a r  p e r i o d  (u.). This arnounr 

account-ed for t h e  s t a t u t - o r y  7 3/4% i n t e r e s t  r a t e  that accrues 

pursuant. t o  t h e  N e w  York R e t i r e m e n t  and  S o c i a l  S e c u r i t y  Law 

(RSSL) S 6 1 3 - h ( d )  (See a l s o  A d m i n i s t r a t i v e  Codes 5 5  13-101.12 and  

13-638.2; N Y C R S  ?ulc 18 (11) (j) [Respondent’s Ex. 21) - 

On two occa<ions, NYCRS a t t e m p t e d  to a c t j v a t e  p a y r o l l  

deductions w i t h  Petitioner’s employer  t o  b e g i n  sat-isfaction of  

the Pension Loan. The l a s t  a t t e m p t  made by NYCRS was on June 5 ,  

1998. However, 311 June 26, 1 9 9 8 ,  P e t i t i o n e r  commenced a leave o f  

absence and was removed f r n m  payroll. Consequen t-ly,  Petitioner’s 

p a y r o l l  deductions were n o t  commenced. 

Dur ing  Petitioner’s leave, h e  made no Pension Loan payments 

and mdde no alternative a r r a n q c m e n t s  f o r  d i r e c t  m o n l h l y  payments  

(NYCRS R u l e  1 8  (11) (h) (2)) (Respondent  Ex. 2). 

Or-] December 28, 1998, after no payments were m a d c  for a 

p e r i o d  o f  90  days, P e t . i t i o n e r ‘ s  Pension Loan w a s  deemed “rion- 

p e r f o r m i n g ”  and i n  default, and was r e p o r t e d  t o  t h e  I R S  

(Respondent Ex. 9) . 
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By 1 etter dated J a n u a r y  29, 1999, P e t i t i o n e r  was r int i f j .ed 

that he was in d e f a u l t  on t h e  Pens ion  Than a n d  that. a s  a r e s u l t  

o f  the d e f a u l t ,  Lhe P e n s i o n  T,oan w a s  deemed t a x a b l e  income b y  t f i e  

Unit-cd S t a t e d  I n t e r n a l  Revenue S e r v i c e  (Respondent  Ex - 4 )  . 

A d d i t i o n a l l y ,  the? l e t t e r  s t - a t e d  t-hat.  it had b e e n  d e t e r m i n e d  t h a t  

t h e  t - a x a b l c  portri-on of  P e t i t i o n e r ’ s  pension Loan balance  wa:; 

$13, 326.25. 

P e t i t i o n e r  :remained or1  I.eave through March 31 , 2 0 0 0  and  

r e t u r r i e d  to p a y r o l l  on A p r i l  1 4  , 2 0 0 0 .  However, once  Petiti u n e r  

r c tu rned  to WOL k and payro l l . ,  p a y r o l l  d e d u c t i o n s  d i d  r l o l  

commence. 

NYCRS clai1ri.s t h a t  it set u p  P e t i t i o n e r ’ s  loan account f o r  

payment and  rnnritlily i n s t a l l m e n t s  i n  A p ~ i l  1999, b u t  that 

P e t i t - i o n e r  had  n f l t  made month ly  p a y m e n t s .  NYCRS o n l y  t o  se t s  up 

rnorit.hly i n s t a l l m ’ s n t s ,  a s  opposed t o  p a y r o l l  d c d i i c t i o n s ,  upon the 

request 01 a mem3er. W i t h  t h e  e x c e p t i o n  of  s e t t i n g  u p  m o n t h l y  

i n s t a l l m e n t  paymsn t s  [without ma k i n g  dny]  and  a d i s a b i l i t y  

r e t - i r c m e n t  a p p l i z a t i o n  f i l e d  cjr1 J u n e  1, 1999, P e t i t i o n e r  made no 

c o n t a c t  wi . t -h  NYCi{S r e y a r d i n q  t h e  repayment  of  h j s  p e n s i o n  l o a n  

( l<cspnndent  E X .  9 c x p l . a n a t i o n  o f  its records)  ’ .  
Years l a t e r ,  i n  F e b r u a r y  o f  7 0 0 7 ,  NYCRS realized t h a t  

‘On o r  about .  J u l y  13, 2001, Petitioner filed Tor Chap te r  7 
bankruptcy j n t h e  TJriit-ed States Bankrup tcy  C o u r t ,  E a s t e r n  
District of  N e w  York. Bankrupt -cy  p r o c e e d i n g s  do  not, r e l e a s e  a n  
i n d i v i d u a l  from repaymcnt 01 p e n s i o n  l o a n s  11 USC §§101(4) (A) a n d  
103 (1.1) 
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P e t i t i o n e r  had ncit. r e p a i d  any p o r t i o n  o h i s  l o a n .  I m p o r t a n t l y ,  

y i r l ce  the  ir-lcept j.c)n of P e t i t . i o n e r ' s  l o a n ,  i n t e r e s t  had c o n t i n u e d  

Lo a c c r ~ ~ e  at. 7 3,'4% (RSSL 55  613-b and 6 1 3 - b ( d )  a n d  NYCRS Kule 

1 8 ) .  

NYCRS reca lcu la t .ed  t .he amount due on Lhe l o a n  w i t h  i n t e r e s t  

and on F e b r u a r y  9, 2 0 0 7 ,  the amount. owed was $ 2 9 , 8 4 4 . 0 8  

(Respondent  Ex .  - / ) .  

On o r  about  F e b r u a r y  9 ,  2 0 0 7 ,  payroll deductior-1:; commcnced. 

By letter d a t e d  Septembcr  1.4, 2 0 0 7 ,  Pcti t . i  oner d i spu ted  the 

details of  h is  P e n s i o n  T,oari and  p a y r o l  1 d e d u c t . i o n s  - F e t . i t i o n e r  

c l a i m e d  tha l : .  h i s  bankruptcy p r o c e e d i n g  d i s c h a r q e d  \.he loan, 

arguing that. app:roximat .e ly  $13,1300 was ].eft to pay on the loan 

and t h a L  any money garn i shed  aft-er llis medical,. leave s h o u l d  be 

ret i i r .ned ( R e s p o n d e r i t  Ex. 8 )  . 

NYCRS respoi lded  by l e t t . e r  d a t c d  September  2 4 ,  7007. T l i e  

letter expl.ai  n e d  that t h e  b a s i s  f o r  Responden t ' s  pus.it. i o n  was 

that P e t i t i o n e r ' : :  loan w a s  n o t  ;1 d e b t  t-hat. could be d i s c h a r g e d  i n  

Bankruptcy. Add i - t i o r i a l l y ,  t .he le t - t -er  e x p l a i n e d  t .hc computatiori 

01 the Loan and -:.he interest what had accrued (Respondent Ex. 9). 

P e t . 1 t . i  orier made several w r i  1: Len i n q u i r i e s  r e y a r d i n g  h i s  

payroll d e d 1 . 1 C t i O j l s  (Hcspondent  Ex. 10) . 

Kcspondent  responded t - h r o u g h  several l e t t e r s  (Respondenl. E x .  

1 1 ) .  By .l.et.ter d a t e d  Augu:;L 11, 2 0 0 8 ,  N Y C R S  notified P e t i t i o n e r  

L.hat t h e  loan cht-lcks state t h a t . ;  
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[t.] h e  repayment: amount w i l l  be: d e d u c t e d  from 
your paycheck .  If payrnen1.s on t h i s  1.oan h a v e  
not. bcqi.iri w i t h i n  4 w e e k s ,  p l e a s e  c:r:)ntact. t h i s  
a g e n c y .  I f  i s  i m p o r t a n t  t h a t  you c o n t a c t  
t h i  s system t o  make a rranijements f o r  d i r e c t  
payment: i f  you a r e  n o  l o n g e r  reccivix-ig a 
paycheck  on w h i . ( : h  payments are b e i n g  madc on 
a n  o u t s t a n d i n g  l o a n .  A l o a n ,  w h i c h  n o  
payments have b e e n  made for 90 days, i s  
t-ermed a nor-i-performing l o a n .  - - I n  
acldil . ion,  since i n t e r e s t  cont j .n i ies  t o  accrue, 
y o u r  ba lance  may i n c r e a s e  Lo s u c h  amount t h a t  
it may s i g n i f i c a n t l y  affect y o u r  r c t i r e m e n t  
a l l o w a n c e .  

(Respondent  Ex. :,1 L c t t e r  August. 1 .1 ,  9008) 

P c t i t i n n e r  commenced t .h is  a c t i o n ,  nol: d e n y i n g  that h e  

d e f a u l t e d  on  t h c  l o a n ,  hiit r a t - h e r  seeking an  o r d e r  w a i v i n g  7 

y e a r s  of  i n t e r e s t  a d d e d  o n t o  h i s  defaultcd p e n s i o n  l o a n .  

It is axiomat.i( :  t h a t  in a n  Articlc 7 8  p r o c e e d i n q  t h a t  t h e  

f u n c t i o n  of t h e  c o u r t  i s  t o  determine w h e t h e r  t h e  action of an 

a d m i n i s t r a t i v e  a q e n c y  h a d  a r a t i o r i a l  basis or was a r b i t r a r y  and 

c a p r i c i o u s  ( F e l l  v .  Board  of  E d u . ,  34 N Y 7 d  2 2 ,  731 [1974]). 

A r b i t - r a r y  action i s  wi t -hout  sound b a s i s  i n  r e a s o n  and i s  

generally t - a k e n  w i t h o u t  regard Lo t h e  fact:; (Id.) - A r a t i o n a l  

basis e x i s t s  whe.re t h e  deLermina t i c l r i  i s  support .ed by  proof  

s u f f i c i e n t  t.o s a - ~ i s f y  a r e a s n n a b l e  p e r s o n ,  of  a l l  t h e  facts 

necessary t o  be proved i n  o r d e r  t o  a u t h o r i z c :  t h e  determination 

(Id.) A reviewinq court w i l l  noL substitute i t s  jizdgrncnt for 

t h a t  of t h e  aqenr-y u n l e s s  the agency's d e t e r m i  nation is 

arbitrary, capri l : ious,  o r  c o n t r a r y  to law (u) . 
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NY(:RS garnishment of P e c i t - i o n e r ' s  payrol .1  on the P e n s i o n  

Loan, with i n t e r e s t ,  is c o n s i . s t e n t  wit .h i t s  r i g h t s  arld 

r e s p o n s i b i l - i t i e s  i inder t h e  law (RSSI, 5613-b; see a l s o  N Y C R S  K u l c  

18). Moreover, a review of Petitioner's file indicates that 

i n t e r e s t  and t h e  . r ema in ing  payments of t . he  Pension Loall have been  

p r o p e r l y  calculaI:(?d. 

P e t i t i o n e r  h a d  thf :  m i s t a k e n  b e l i e f  that t h e  Pension Loan was 

d i s c h a r g e d  i n  t h e  Bankruptcy procec2dj riq a n d  although Lhis C o u r t  

A n d ,  a l t h o u g h  t h i s  C o u r t  understands .Lhat 

is s y m p a t h e t i c  t o  petitioner's f i r i a n c . i . a l  hardship, p ~ l - i ~ i ~ l l ~ r  

failpd to show anlr l e g a l  basis f o r  t h e  r e l i e f  s o u q h t .  

Accc)rdj. ngly, i t  i s  

ORDERED that the Pet - i t - io r i  is d i s m i  ssed. 

T h i s  memorandum opinion c o n s t - i i t u t e s  the rlecisi on and ordcr 

of t .he  Court. 
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