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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  CIVIL TERM: PART 12 

In the Matter of the Application of 
GREEN 485 OWNERS LLC, 485 EAT OWNER LLC, 

SLG 100 Park LLC, 

Index Number 115913/2008 
001 & 002 GREEN 485 TIC LLC, SLG 1185 SIXTH A LLC, Mot. Seq. Nos. 

Petitioners, DECISION, ORDER t% 
JUDGMENT 

- against - 

THE TAX COMMISSION OF THE CITY OF NEW 
YORK, 

Respondent. 

For the Petltloner: 
Nixon, Penbody LLP 
By: Frank Penski, Esq 
437 Mudison Avenue 
Ncw Yoi-k, NY IO022 
(2 12) 940-3000 

Frances Hcnn.  Esa. - u ‘ r r u ~  c 
I - - - ,  . ~ 

Brooke Zackcr, Esq 
I O 0  Church Strcct, Room 5-224 
New York, N Y  10007 
(212) 788-1299 

Papers considcrcd in rcvicw of this petition to annul, cross-motion to dismiss, and inotion for ltuvc to I-CUI-guc 01- uppcul: 

Numbered Papers 

Motion Seq. 001: Notice of Petition and Annexed Exhibits 1 
Pelilioners’ Mcmo of Law 2 
Noticc of Cross-motion 3 
Respondcnt’s Memo of Law 4 

Tener Affidavit; Penski Affirniation A 
Respondent’s Keply Affirniation 7 
Respondent’s Iteply Memo of Law 8 
Verified Answer 9 

Petitioners’ Menlo of Law in Further Support and Opp. 5 

Motlori Scq. 002: Nulicc of Motion 1 
Respondent’s Mcino of Law 2 

Rcspondcnt’s Affirmation in Further Support 
Pctitioncrs’ Mcmo of Lnw in Opposition and Affirmation 3 

4 

PAUL G .  FElNMAN, J.: 

Petitioners comincnccd this CPLR Ai-ticle 78 procccdiilg to annul rcspondent’s 
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determination regarding the status of pctitioiiers’ Industrial and Commercial Incentive Program 

(“ICIP”) tax exemption (we RPTL 5 489-bbbb et seq.) (Mot. Seq. 001). Respondent then cross- 

moved, pre-answcr, to dismiss the proceeding. By interim order dated March 5 ,  2009 and 

entercd March 10, 2009, this court converted the cross-motion to one for summaryjudgment, 

pursuant to CPLR 321 1 (c), and gave thc parties notice and time to submit additional materials 

(Not. of Mot. Scq. 002, Ex. A). Respondent then moved for leave to reargue, or, in the 

alternative, leave to appeal (Mot. Seq. 002). For the rcasoims set Iorth below, respondent’s cross- 

motion to dismiss, which was converted to a cross-motion for summary judgment, is grantcd and 

thc pctition is dismissed; the motion for leave to reargue or to appeal, which bears scquence 

number 002 is denied as academic. 

Background 

Petitioners own various propcrtics in New York County (Ver. Pet. 717 5-7). On July 31, 

2008, each of the petitioners filed petitions pursuant to RPTL Article 7 to challenge their TCIJ? 

tax exemption status determinations for the 2008-2009 tax-year (Mot. [Mot. Seq. 0021, Ex. B); 

those petitions are still pending (Mot. [Mot. Seq. 0021 11 1 I).’  Over four months later, on 

December 5 ,  2008, petitioners also conimenced this procccding pursuant to CPLR Articlc 78, 

alleging that respondent’s determination was arbitrary and capricious because the properties were 

“denied the ICIP exemption that they were entitled to receive” (Ver. Pet. l[lT 46-47). In sum, 

petitioners allcgc that the property situated at 485 Lexington Avenue is entitled to an ICLP 

exemption in thc ainount o r  $28,546,000.00; that the property situated at 1 185 61h Avenue is 

’ Petitioners had also filed challenges to the dctcrnminations made for the 2007-2008 tax- 
year, which petitions were either settled or discontinued (Mot. Seq. 002, Ex. C). 

2 

[* 3]



entitled to an exemption in the amount of $26,085,000.00; and that the propei-ty situated at 100 

Park Avenue is entitled to an exeinptioii in the amount of $26,740,000.00 (Ver. Pet., at 14). 

Respondent cross-moved to dismiss alleging, among other things, that petitioners’ 

cxclusive remedy to address the perceived gnevance was a proceeding pursuant to RPTL 700 

and that, accordingly, this court lacked subject matter jurisdiction (Resp.’s Memo of Law [Mot. 

Seq. OOl]).  This court then issued an interim order, on March 5 ,  2009, converting respondcnt’s 

cross-motion to dismiss to a motion for summary judgment, allowing “submission of such 

additional materials as the parties deem appropriate, including an answer, if so advised, raising 

the issues raised on the cross-motion” (Mot. Seq. 002, Ex. A), Rcspondent did answer (Ver. 

Am.) and subsequently moved for leave to reargue or, in the alternativc, for leave to appeal, 

arguing, for scvcral rcasons, that this court’s order, dated March 5 ,  2009, erroneously coiivcrtcd 

respondcnt’s cross-motion to dismiss into a cross-motion for summary judgment (Respa’s Mcmo 

o f  Law [Mot. Seq. 0021, at 9-10). Petitioners oppose the motions (Pets.’ Memo of Law [Mot. 

Seq. 0021). 

Aiz alysis 

Gcncrally, administrative determinations are challenged via CPLR Article 78 proceedings 

(See CPLR 7801 [I ] ;  7803 [3]), which this court disposes of in the sanie inamicr as it would a 

motion for summary judgment (see CPLR 409 [b]). However, the proper proccdurc for 

challenging a tax assessment is to coinnieiice a tax ccrtiorari proceeding pursuant to RPTL 

Article 7, not CPLR Article 78 (see Kahn1 Bnei Emzinim & Tnlnizid Torah Bnei Simon Isrucl v 

Town of Fdlsburg, 78 NY2d 194, 204 [I9911 [“Such a proceeding is the taxpayers’ exclusive 

remedy by which instances of illegality, overvaluation or inequality as to assessineiits may be 
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asserted”]). At issuc here, is an example of one such tax asscssment-the real estate exemption 

benefits unc :r the ICLP, which was enacted “[tlo encouragc the development, expansion aiid 

preservation of comnicrcial aiid industrial real estate in the City of New York” (Mutter of CDL 

W 45th St. v City o fN .  Y. Dept. of Fin., 308 AD2d 210, 214 [lst  Dept 20031, lv denied 100 NY2d 

5 14 [2003]; see RPTL 489-aaaa et seq.). In the context of tax assessment determinations, there 

are only two exceptions for which an Article 78 proceeding is appropriate instead of an RPTL 

Article 7 proceeding: (1) when the taxing authority’s rncthodology for determining the 

assessrneiit is cliallenged; or (2) when the taxing authority has exceeded its authority (See 

Niclgara Mohawk Power Corp. v City School Dist. of City oj‘Troy, 59 NY2d 262, 268 [ 19831; 

Mutter of DudZey v Kerwick, 52 NY2d 542, 550-55 1 [ 19811, r e u g  deizied 54 NY2d 626 [ 19811; 

Matter ofALlums v Schoenstnclt, 57 AD3d 1073, 1074 [3d Dept 20081, lv dismissed 12 NY3d 769 

[ 2 0091). 

This court inay dismiss an action when “there is another action pending between the samc 

parties for the same cause of action in a court of any state or the United States” (CPLR 321 1 [a] 

[4]). Here, there is no disputc as to the “substantial identity of the parties” (see BrulEford v 

Brooklyn Trust Co., 269 A D  549, 550 [lst  Dept 19451, Zv disinissed 295 NY 660 [1945]), and, 

for the reasons set forth below, this court finds that however they are “couched” (Matter of 

Averbach v Board of Assessors of Town oJDelhi, 176 AD2d 1 15 1, 1 152 [3d Dept 199 111, 

petitioners’ argumcnts are ultiinatcly secking the same relief here as they are in the prior- 

coinnicnccd RPTL Article 7 proceeding-nullification of respondent’s detenninations (see 

generally Siegcl, NY Prac 5 262, at 442-444 [4th ed]). Petitioners’ actions are, at best, 

duplicative and, at worst, an attcmpt to foruin shop (see L-3 Conznzunications Corp. v SafeNet, 
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Inc., 45 AD3d 1, 8-9 [ ls t  Dept 20071). 

“Petitioner[s’] claim that [purports to challenge] respondent’s assessment methods” 

(Matter of Kraebel v New York City Dept. of Fin., 21 7 AD2d 41 6,426 [ 1 st Dept 19951, cipp 

dismissed 86 NY2d 835 [ 19951, cerl denied sub nom Kraebel v New York City Dept. of Finunce, 

516 US 1 146 [ 19961) is actually a “challenge . . . merely couched in illcgality” or methodology, 

and docs not “clearly attack[] the method employed in taxing” (Multer of Averbarh v Board of 

Assessors of Towri ?f Dellii, 176 AD2d at 1 152). At best, pctitioiiers’ challenge is “not 1-eally a 

challenge to respondent’s use of the particular mcthodology,” but amounts to “an attack on 

respondent’s failure to follow its own d e s  and precedent regarding” the application of that 

methodology, and such a “claim falls within the scope of a RPTL article 7 proceeding’’ (Muller 

of Brooklyn Union Gas Co. v State Bcl. of Heal Prop. Servs., 246 AD2d 898, 899 [3d Dept 

19981). This is evidenced by the fact that petitioners niadc no inention 01 a challenge to 

methodology until after respondent’s motion to dismiss for lack of subject matter pointed out this 

fatal flaw (compare Pets.’ Mcmo of Law [Mot. Seq. 0011 wilh Pets.’ Memo of Law [Mot. Seq. 

0021). Any contention to the contrary is disingenuous inasmuch as the very first paragraph of 

petitioners’ own vcrificd petition states, “Petitioners bring this Article 78 proceeding to review 

determinations of The Tax Conmiissioii which denied [pletitioiiers mandatory tax exemptions for 

the currcnt tax-year pursuant to the Industrial and Commercial Lncentive program” (Ver. Pet. 7 

1). 

Petitioners’ “‘[inlere allegations, unsupported by evidentiary matter, that the attack is on 

thc nictliods einployed rather than individual evaluations, are not enough to relieve [petitioners] 

of tlic obligation to pursue their relief via the provisions of Article 7 of the Real Property Tax 

Law”’ (Mutter of Board of Mgrs. of Greens of N. Hills Coricloriiinium v Board ofAssessors os 

Coziiity qfhmssazr, 202 AD2d 41 7, 419-420 [2d Dept 19941,h) denied 83 NY2d 757 [ 19941, 
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quoting Mutter of Krugnian v Board 0fAssessor.s of Vil. of Atl. Beach, 141 AD2d 175, 180 [2d 

Dept 19881, clpy withdrawn 73 NY2d 872 [ 19891; accord Scimzrcls v Town of Clurkson, 91 AD2d 

837, 837 [4th Dept 19821). Even a cursory “examination ofpetitioner[s’] article 78 challenge[] 

to thc purportedly invalid methodology employed by respondent[]” (Matter of Briniherg 11 

C‘ornmissioner of Fin. of Ci<y ofN.  Y., 45 AD3d 506, 507 [ 1 st Dcpt 20071 j rcvcals thc truc “crux 

of [petitioners’] claim” (Matter of Cassos v King, 15 AD3d 758, 759 [3d Dept 2005]), and 

petitioners’ thinly vciled attempt to categorize their challenge as one to methodology is belied by 

tlicir vcry pleadings, which, on their face, “seek a review of individual assessments, rather than 

the formula used” (Mutter of Board of Mgrs. of Greens of N .  Hills Condnrniniuni v Board of 

Assessors. of County ofhmssnu, 202 AD2d at 420) (Ver. Pet. 11 1 j. 

This court was within its discretion in converting respondent’s prc-answer motioii to 

disiniss to a motion for summary judgment bccausc at that stagc of thc litigation, thc vcry 

characterization of the proceeding was at issue: whether it was properly commenced as a CPLR 

Article 78 proceeding or whether it should have been the subject of a RPTL Article 7 proceeding 

(see CPLR 103 [c]; Ayrnes v City of New Fork, 27 AD3d 394, 396 [ l  st Dept 2006l). ‘rhe court’s 

March 5,2009 order spccifically preserved respondcnt’s right to assert all defenses and 

arguments i t  had raised in the prc-answer motion to dismiss. In so converting the motion to one 

for summary judgment, the court prcserved scarce judicial rcsourccs by avoiding the possibility 

of repeated dispositive inotions and ensuring that a complete record is generated. Moreover, 

nothing in the court’s approach prejudices the respondent. 

However, now, upon suinmaryjudgmeiit, it is clear that “at tlic tiinc the instant 

proceeding was commenced, a tax certiorari proceeding” was already pcnding (Mutter of Lciurcl 

Hill Furrns Inc., v Boirrd of Assessors of Nnssati County, 5 1 AD3d 794, 794 [2d Dcpt 20081) 

(Mot. [Mot. Seq. 0021, Ex. B). Thus, the petition is dismissed (see generally 193 Siegel’s 

6 

[* 7]



Practice Review, Olher-Action- Pending Dispute, at 2 [Jan. 2008 

In light of the foregoing, respondent's motion for leave to reargue or in i r le  alternative to 

appeal (Mot. Seq. 002) is rendered academic and therefore denicd. 

Accordingly, it is 

ORDERED that respondent's cross-inotion to dismiss, which this court converted into a 

cross-motion for summary judgment, is granted, and it is furthcr 

ORDERED and ADJUDGED that the petition is dismissed in its entircy; and it is hrther 

ORDERED that the motion for lcave to reargue this court's March 5 ,  2009 decision and 

ordcr and/or lor leave to appeal it is denied as academic. 

This constitutes the decision, order, and judgment of this court. 

Dated: October 26, 2009 
New York, New York 

E N T E R -  
' ,,q?+/ 

J.S.C. 
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