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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

ACE HOLDING, LLZ and ANDREA W I L K I N S O N ,  
X f_-_-__-_-_--__-___l_______l____________ 

Indmx No.101714/2009 
P l a i n t i f f ,  W t n .  Saq.001 

- a g a i n s t  - 
f 

NEW YORK STATE OFFICE OF THE STATE 
COMPTROLLER, ALAN HEVESI, In H i s  O f f i c i a l  / 
Capaci ty  and Individually, THOMAS SANZILLO, 
I n  His Official Capacity and Individually,, 
THOMAS DINAPOLI, In His O f f i c i a l  Capac i ty /  
and Individually, THE COMMUNITY PRESERVATIO 
CORPORATION and ANDERS TOMSON, 

/ 
/ R  /4 .ocr 60 20 

, %- 2&, 63-6 
X %%Q 

t 
Defendants .  

-__-_--__---_------____________x_______I 

WALTER B. TOLUB, J. : 

T h i s  i s  Defendants The Community Preservation Corporation 

(CPC) and Anders Tomson's motion to dismiss pursuan t  to CPLR 

S3211.  

By way of background,  P l a i n t i f f  Andrea Wilkinson, commenced 

e s s e n t i a l l y  t h e  game a c t i o n  i n  J u l y  of 2 0 0 4 .  The 2004 action was 

brough t  against t he  CPC and Mr. Tomson (Prior A c t i o n )  i n v o l v i n g  a 

mortgage l o a n  t h d t  Ms. Wilkinson's company, ACE Holding, LLC 

(ACE)  [a  non-part:{ i n  t h e  P r i o r  A c t i o n ] ,  applied f o r  and received 

for t h e  renovation o f  n i n e  townhouses. The P r i o r  Action, 

entitled Andrea BilkinsJon mrl Dan D o n z e l l i  v .  CPC and Anders 

~ Q ~ S Q Q ,  Index No, 110445/2004 alleged discrimination and 

r e t a l i a t i o n  in v i o l a t i o n  o f :  (1) The Consumer Protection Credit 

Protection A c t  §701[a] [l] a s  amended, the Equal Credi t  
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Opportunity A c t ,  1 5  U.S.C. 51691. et seq; the Civil R i g h t s  A c t  of 

1866,  42 U . S . C .  S1981; (3) the F a i r  Housing Act, 42 U . S . C .  S3601,  

e t  seq; (4) the New York State Executive Law , Human Rights Law 

SS 290 et seq; and ( 5 ) t h e  New York  C i t y  Human Right's Law, NYC 

Administrative Code, Title 8; (6) breach of contract, breach of 

fiduciary d u t y  and tortuous interference. That case was 

dismissed with prejudice p u r s u a n t  by Justice Lehner on March 10, 

2009 .  

The under ly ing  f a c t s  of the Prior Action are t h e  3ame a s  i n  

this a c t i o n .  

decision, Ms. Wilkinson is t h e  100% interest owner, president and 

genera l  manager of Ace. At the time of t h e  P r i o r  Action, Ace was 

in bankruptcy proceedings. 

Pasture Townhouses (Townhouses) i n  Albany County. 

Specifically, as stated in J u s t i c e  Lehner's 

Through Ace, Ms. Wilkinson purchased 

A c e  hired Mr- 

Donzelli ( a  non-party to the current-action) as a contractor for 

2 

[* 3]



an increase in costs and late payments to Mr. Donzelli. 

At some point, Ms. Wilkinson sought financing f o r  another 

project, the Fishy Fry Project. 

Wilkinson that :it was unlikely that CPC would lend her additional 

funds. 

Mr. Tomson informed Ms. 

And, in fact, financing for the Fishy Fry Project was 

later rejected.  

CPC and Mr. Tomson argued that Ace's Townhouse loan had to 

be accelerated 2nd t h a t  a foreclosure action had to be commenced 

because Ace was delinquent in payments. Ms. Wilkinson claimed 

that the delays, the rejection of her loan application f o r  the 

F i s h y  F r y  Project and the inadequate handling of h e r  financing 

were based on ralcial discrimination. 

In the P r i o r  Action CPC and Mr. Tomson argued, i n t e r  alia, 

that CPC lent money to Ace, not Ms. Wilkinson, and that their 

decisions were based upon the problems dealing w i t h  A c e / M s .  

wilkinson in the Townhouse P r o j e c t .  

Defendants CPC and Tomson filed a motion for summary 

judgment in the l r i o r  Action. On March 10, 2009,  Justice Lehner 

granted the summary judgment  motion and dismissed Ms. Wilkinson's 

complaint it its entirety with p r e j u d i c e  (Defendants' Ex. E). In 

the decision Justice Lehner stated that: 

Here, Wilkinson, who individually was n o t  an 
applicant for the loan, has failed to raise a 
triable. issue as to whether any of the 
problems Ace was having in financing the 
development of the Townhouses was the r e s u l t  
of any actionable r a c i a l  or gender 
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discrimination by defendants. The alleged 
comments of Tomson on which the 
discrimination claims are  premised do not 
demonstrate such discriminatory animus as to 
s t a t e  a claim under the pleaded statues. Any 
damages sustained by Ace caused by improper 
actions by defendants are claims of A c e ,  
which should be handled in its bankruptcy 
proceeding. 

Mfendants have set f o r t h  evidence of a 
legitimate non-discriminatory basis for the 
decision not to approve a loan for the Fishy 
Fry  Project based upon delays and cost 
o v e r r u n s  in the Townhouse Project. 
Wilkin.son has not shown evidence t h a t  this 
was a p r e t e x t ,  she has not met h e r  burden of 
showinig that intentional discrimination 
occurred. 

Since 

(Defendants' Ex. E p 5 - 6 ) .  

Ms. Wilkinson is now appealing t h a t  decision and order .  

On February 6, 2009, p r i o r  to J u s t i c e  Lehner's decision, 

Plaintiffs [Ace and Ms. Wilkinson] commenced this action. 

P l a i n t i f f s '  complaint asserts claims against CPC and Tomson based 

upon the same f a c t s  and circumstances a s  the Prior Action. 

In this actlon, Plaintiffs claim that CPC and Mr. Tomson 

engaged in discr;mination and retaliation in violation of: 

the N e w  York S t a t e  Executive Law, Human Rights Law §§ 290 et seq 

(NYSHRL); (2) N e w  Y o r k  State Civil Rights Law S40-c 

the N e w  York  Stat.e Constitution A r t i c l e  I and X I ;  and (4) the New 

York C i t y  Human F,ights Law, NYC Administrative Code Title 8 

(NYCHRL) i n  relation to the mortgage that was the subject of the 

Prior Action as be l l  as the second loan mortgage application 

(1) 

( N Y C R L ) ;  ( 3 )  
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submitted by ACE f o r  t h e  Fishy Fry P r o j e c t .  Plaintiffs a190 

state claims f o r  breach of contract, breach of fiduciary duty and 

tortuous interference with a contract. 

By this pre-answer motion, CPC and Mr. Tomson, move to 

dismiss the complaint in its entirety with pre jud ice  (CPLR §3211 

[a ]  [l] and [a] [SI) arguing that the action is barred on the 

grounds of res judicata and collateral estoppel. 

Claims bv M3. W a k  inson  

Plaintiffs a r g u e ,  inter alia, that Ms. Wilkinson‘s claims 

should not be barred because J u s t i c e  Lehner’s dismissal of the 

action is on appeal. 

CPLR §3211[a] [5] provides that a party may move for judgment 

dismissing one 01: more causes of action asserted against his on 

the ground t h a t  “the cause of action may not be maintained 

because of an a r b i t r a t i o n  and award, collateral estoppel, 

discharge in bankruptcy, infancy or other disability of the 

moving p a r t y ,  payment release, res judicata, statute of 

limitations, or statute of frauds“ (CPLR 53211 [a] [ 5 ] )  . 

“The doc t r ine  of  res j u d i c a t a  is designed to p u t  an end t o  a 

matter once duly decided. It fo rb ids  the re-litigation of the 

matter as an unjLstified duplication, an unwarranted burden  on 

the courts as well as on opposing p a r t i e s . ”  (Dew York Practice, 

Fourth Ed., Davic‘ S e i g e l ,  § 4 4 2  at 7 4 7  [West Publishing Co. 
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2 0 0 5 1 ) .  

doctrine is b e i r g  invoked has already had a day in court, and 

t h a t  if it was n o t  s a t i s f a c t o r y ,  then the proper  course of action 

is an appeal and n o t  an attempt to re-litigate in a separate 

action (Id.). 

Its main predica te  i s  t h a t  the p a r t y  against whom the 

\\In its technical sense, res j u d i c a t a  i s  applicable only 

when a party is attempting to re-litigate her whole cause of 

action; it intervenes in t h a t  instance to foreclose not on ly  

m a t t e r s  l i t i g a t e , d ,  but a l s o  those which m i g h t  have been l i t i g a t e d  

(emphasis added IcJ. at 7 4 7  c i t i n g  SchuvlkiJJ F U e l  CQTP. v ,  B&C 

e r n  R e a l t v  C o r p , ,  250 NY 304 [ 1 9 2 9 ] ) .  This is known as 

“claim prec lus ion“  (Restatement of Judgments, 2d, 5 2 7 ) .  In other 

words, res judicata applies to situations i n  which a party is 

foreclosed from Aomething i n  a l a t e r  a c t i o n  because of  something 

that happened or failed to happen in an earlier action (New Y 0 r h  

Practicg , Fourth Ed., D a v i d  S e i g e l ,  S 4 4 2 ) .  

As a general. r u l e  the res judicata doctrine requires a f i n a l  

judgment on the merits (u. 5 4 4 4 ) .  “In New Yosk an order entered 

on a motion is ordinarily entitled to the same res j u d i c a t a  and 

collateral es toppel  treatment that a judgment gets, as long as 

the o t h e r  requisites of those doctrines - finality, opportunity 
to contest, i d e n t i t y  of the issues, e t c .  - are  met. . . An order 
granting a motion for summary judgment ,  f o r  example, should get 

res j ud ica t a  treatment in an attempted second a c t i o n . ”  (u. 5 4 4 5  
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at 752 c i t i n g  Vavsli77a. v. Kreicrer , 33 NY2d 351, 352 [ 1 9 7 4 ] ) .  

In the present case, five of the causes of action brought by 

Ms. Wilkinson against CPC and Mr. Tomson are identical to the 

Prior Action [alleged New York State and C i t y  Human Rights Law 

violations, breaich of contract, breach of fiduciary duty, and 

tortuous interference with contract]. These identical causes of 

action, arising from the same underlying transactions alleged, 

a re  being b r o u g h t  by Ms. Wilkinson for the second time against 

CPC and Mr. Tomsan. Additionally, any new claims brought in this 

action could havz been litigated in the Prior Action. 

Contrary to Ms. Wilkinson's arguments, the claims in the 

Prior Action were brought to a final conclusion on the merits by 

Justice Lehner (3efendants' Ex. E). 

A s  such, Ms. Wilkinson's commencement of the instant a c t i o n  

is precisely the conduct that t h e  doctrine of res judicata was 

designed to prevent. Accordingly, a l l  of Ms. Wilkinson's claims, 

including claims not raised in the P r i o r  Action are barred. 

C_Laims bv Ace 

Plaintiff A c e  argues that it has not had a full and fair 

opportunity to be heard in the Prior Action as it was not a p a r t y  

to t h a t  action. 

Collateral estoppel is the p r i n c i p l e  by which a party who 

has had a full opportunity to litigate a particular i s s u e ,  cannot 

reasonably demand another opportunity to do 90 ( e k  
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Prac t i ce  , Fourth Ed., David S e i g e l ,  5 4 5 7 )  . 
estoppel, or "issue preclusion", may n o t  be u s e d  by or against a 

party to the f i r s t  action because that would deny that person a 

hearing and raises questions of due process 

a non-party may be collaterally estopped from commencing an 

action, or defending one, when it is i n  p r i v i t y  w i t h  t h e  party 

who lost the first action 

Generally, collateral 

(&J. 5 4 5 8 ) .  However, 

(U . ) .  

Control of the earlier litigation is the key 
feature. The Second Restatement holds bound 
one who, although not a p a r t y  to the earlier 
action "controls or substantially 
participates i n  the control" of  the case 
presented by a p a r t y  in the first a c t i o n .  
Whether the participation or control is ample 
enough to generate the estoppel is at root a 
sui gexeris question and will be decided as 
such. 

So doe,3 a merger of interests. 
in the second action, for example, may be 
held bound by the results in an earlier 
action if a party t o  t h e  earlier action was 
the sole or main shareholder of the 
corporation and the c o u r t  is convinced on the 
facts that one can  be s a i d  t o  have been doing 
the b i d d i n g  for the other. 

A corporation 

rren V. (u. at 770 c i t i n g  Restatement, 2d, Judgments 539; Jla 

, C ~ u n t v  of  Monroe , 51 Misc.2d 292 [Sup. Ct., Monroe County, 

19661 ) . 
Here, the realities of the Prior Action were such that Ace, 

the e n t i t y  through which Ms. Wilkinson [ l o o %  owner, president and 

manager of Ace] purchased t h e  Townhouses and the entity that 

sought financing from the CPC, was the most appropriate p a r t y  to 

have been a P l a i n t i f f .  And in fact, Justice Lehner noted this in 

8 
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his decision: "Here, Wilkinson, who individually was n o t  an 

applicant for the loan. . . Any damages sustained by Ace caused 

by improper actions by defendants are claims of Ace. 

(Defendants' Ex. E. P 5 - 6 ) .  

I /  . . 

When examiring whether Ace had a full and fair opportunity 

to be heard, courts consider "the nature of the forum and the 

importance of the claim in the p r i o r  litigation, the incentive to 

litigate and the actual extent of the litigation, the competence 

and expertise of counsel, the availability of new evidence, the 

differences in the applicable law and the foreseeability of 
' ,  52  N Y 2 d  285 at 289 

future litigation" (U bers v .  BarbierA 

[1981]). 

Ms. WilkinslJnfs claims in the Prior Action were directly 

related to Ace because technically it was Ace t h a t  applied for 

t h e  loan and it :is the loan which forms Ms. Wilkinson's claims 

for discrimination and retaliation. 

to name A c e  as a party in the P r i o r  Action and failed to do so 

even though Ace has always been centrally relevant to Ms. 

Wilkinson's allegations. 

Ms. Wilkinson had five years  

Moreover, Ms. Wilkinson and Ace were in privity as there is 

a sufficiently close relationship between the two that the 

interests on Ace were represented by Ms. Wilkinson who is vested 

with the a u t h o r i t y  of representation ( P h i l l i p s  U d d e r  Peabodv 

ti C Q . ,  750  F. SUFP. 603 [ S D N Y  19901). 

V. 
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A close l o c k  at this action, the P r i o r  Action and J u s t i c e  

Lehner’s March 10, 2009 decision r evea l  that the Prior Action was 

decided on the merits and that Ace did in fact l i t i g a t e  the P r i o r  

Action through Ms. Wilkinson. 

Accordingly, it is 

ORDERED that Defendants‘ motion to dismiss t h e  Complaint i s  

gran ted ;  and i t  is f u r t h e r  

ORDERED that the C l e r k  of t h e  Court is directed to enter 

judgment a c c o r d i n g l y .  

This memorandum opinion constitutes the decision and order 

of t h e  C o u r t .  

HON. W A L T E ~  B. TOLUB, J . S . C .  

L O  
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