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PAUL G. FEINMAN, ,J.: 

‘This is an action alleging that the condominium sponsor, defendant 459 West 1 Strect 

LLC (the Sponsor), breaclicd the oikring plan (Plan) and agreement (the Agrccmcnt) to sell IJnit 

PH 1 (the Apartincnt), under construction at 459 West 1 Strcct in Manhattan, and that 

plaintiff, Hen McLean Scott (Scott), is therefore entitled to rescind the Agreerncnt, and obtain a 

refund olhis deposit and damages. The Sponsor now secks an ordcr pursiiant to CPLR 321 1 (a) 

(1) aid CPLR 321 1 (a) (7), dismissing the complaint lor failure to state a cause olaction or, 

altcmatively, for an order granting it suriiniary jiidgincnt pursuant to CPLR 32 12. 
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On July 27, 2007, Scott entered into the Agreeiiient to purchasc the Apartment lor $3.5 

million, and put down a deposit of $425,OOO, hoping to movc in some time in the spring of2008. 

The Plan, thc tcrms of which bound the purchaser and took precedence over thosc of the 

Agreement in the event of- a conflict (Agreement, (I 3O), providcd that the Sponsor anticipated 

the first unit closing would occur on or behre April 1,  2008, but that if such datc were delayed 

bcyond March 3 1,2009, the Sponsor was required to offer all purcliascrs the right to rescind 

their purchase agreements (Plan, (I 12 [ 131). llndcr thc Agreement, Scott could rescind if thc 

Spoiisor could not close on the Apartment within 12 inonths from thc datc the Sponsor projected 

i‘or the first unit closing. Agreement, tj 3. ‘I’here were delays. The Plan’s fourth aineiidment 

contained a notice to all purchasers that closing of titlc was anticipated in the Fill of‘2008, and 

that more inf’ormation would be provided as construction got closcr to completion. Scott aff’., ex. 

2. It is undisputed that a temporary ccrtificate of occupancy (TCO) was needed to close on 

Scott’s unit. Plan, 5 15, C ( I ) .  

I3y lcttcr dated January 14,2009, in accordance with the Agrecmcnt’s 30-day notice 

requirement (Agreement, $ 3), the Sponsor adviscd Scott that thc closing would take place on 

February 18,2009, and asked him to inspect tlne Apartment with a Sponsor’s representative, at 

least one day bcforc tlic closing, and arrange for that inspection as per Agreement $ 18. 

According to Jared Della Valle (Della Valle), a principal of‘ the Sponsor, the New York City 

Department of Buildiiigs inspected tlic projcct and thc Apartment on February 3,2009, an 

inspection that was needed bef‘ore a certificate of occupancy could be issued. Della Vallc aff., 11 

6. Althougli the unit allcgcdly passed inspection on that date, by February 17, 2009, a TCO still 

had not been issued. Id., 11 7. That day counsel for the Sponsor advised Scott’s couiiscl, 
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Margaret Haisley (Baisley), by letter on February 17, 2009’ that: the TC‘O had not yet been 

issued; it was expected that it would be issued shortly; the closing thus needed to be adjourned; 

and they would notify Baislcy of the rescheduled closing date. 

‘I’he February 17, 2009 letter from Sponsor’s counsel also rcflcctcd disagreement with 

Biasley’s claim in a letter datcd Fcbruaiy 12,2009 that the Plan contained material 

iiiisrcprescntations and omissions. The Spotisor’s counsel lurther advised Lhislcy that her 

clicnt’s inability to gel a mortgage, based on current lending requirements, was irrclcvant, and 

that Scot1 was not entitled to dainagcs or to cancel the Agreement. 

Ti then appexs that Scott sought thc representation of. his ciirreiit counsel, Pryor Cashnian 

l,I,P, which sent the Sponsor and its couiisel a letter, dated March 2, 2009, advising that scction 

3 ol‘ the Agrcernciit allegcdly rcquired at least 30 days’ written notice of any closing, and that 

since the closing was required to take placc before March 3 1, 2009, and Scott had not been given 

the requisite 30 days’ notice, lic was exercising his right to canccl the Agreement, arid to the 

return of his deposit with interest. Scott’s couiisel asscrtcd in  a footnote to [hat letter that the 

January 14 notice of closing on February 18 was not a hnnlxfide notice since the Sponsor 

adviscd, in its February I7 letter, that ;I TCO had not yct been obtained. Scoll’s new counsel 

further asserted in the March 2 letter that thc Sponsor’s counsel, who was acting as the escrow 

agent, could not release the deposit to anyone other than to Scott. Scott thcn commenced the 

instant action on March 6, 2009. ,See Pfeffcr aff., n 1 .  

’ The letter is actually dated February 1 7, 2007, however, from the substance of the letter 
it is clear that the year typcd appears to be a typographical error. 
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Meanwhile, by lcttcr of March 5 ,  2009, the Sponsor’s counsel advised Scott’s counsel 

that thc Sponsor had properly served Scott with a closing notice aiid that, pursuant to paragraph 

3 of the Agreement, the seller was entitled to reasonable adjournments in the cvent of “dclays in 

inspections and reports thereon, or other requjrcmcnts.” The Sponsor’s counsel also advised that 

the Sponsor cxpectcd to reccjvc the ‘ I C 0  within “the coming days.” Scott aff., cx. 6. Also, 

Scott’s counsel was infoimcd that, since thc first w i t  closcd on March 4, 2009, rather than aftcr 

March 3 1 ,  2009, tlic Sponsor was not rcquircd to offcr any purchaser the right to rcscind. ‘The 

Sponsor’s counsel thcn  set a new closing date of March 30,2009, askcd that Scott arrangc for an 

inspection of the Apartment at least a day bcfore the closing date, and reminded counsel that 

Scott riskcd losing his deposit if he did not close as required by the Agrccment. 

On March 12, 2009, about three weeks alter the previously schedulcd closing date, the 

Buildings Department issued a TCO for various parts of the building, including thc Apartment. 

See Pfeffer moving afl., ex. F. On March 27, 2009, Scott inspected the Apartment with the 

Sponsor’s reprcscntative. See Pfeffcr reply aff., ex. H, n 1 ; Complaint, 7 41. That day, Scott’s 

counsel wrote to the Sponsor canceling the Agreement. A copy of that letter has not been 

provided, but Della Valle’s M u c h  30, 2009 rcply to that lctter has. Evidently, Scott complaincd 

of problcms with thc Apartmcnt, including its alleged dcviation from thc Plan in  terms of the 

types of appliances installed and the layout 01’ what was l o  have been a kitchen periinsiilar 

counter, as well as shoddy and unacceptable workmanship in the construction of the floors and 

walls. Della Vcllle denied some of Scott’s claims and ollered to remedy some of the alleged 

deficiencies. 
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Scott did not close on March 30, and, by lettcr datcd April 1,2009, the Sponsor’s counsel 

notified Scott’s counsel that Scott was in dcfault, the seller remained willing and ablc to closc, 

limc was of tlic csscricc in curing the defhult and in paying the balance due, and that the failure 

to do so wilhin 30 days might resLilt in the Agrccmcnt’s cancellation and a loss of the down 

payment. 

The Action 

Alter this action was coimiienccd, a verified amended complaint dated March 3 1, 2009 

was served, naming the Sponsor and its counsel as defendants. No cause of action was allcgcd 

against the Sponsor’s counsel, and by stipulation datcd July 22, 2009, the case was dismissed as 

to the law firm, a~ id  the Sponsor’s counsel agrccd that it would hold the escrow funds in issue 

until the final determination of this casc. Accordingly, the Clerk oi‘ Court and the Clerk of Trial 

Support should amend the papers, records and files in this action to xcflcct thc amended caption 

by deleting Tarter Kriiisky & Drogin as a named defendant. 

‘I’he amended complaint asserts two causes of action for rescission against the Sponsor 

based on alleged breaches of material obligations under the Agreement arid Plan. Under the first 

cause of action, it is allcgcd that the Sponsor represented that “title to the Apartment would close 

in spring 2008” (Amended Complaint, 11 46, 50-5 1 ), the Plan did not warn of a risk of delay in 

the closing of titlc (id, 11 48), and that the failure to close title by the spring of‘2008 entitled 

Scott to rescind the Agrceincnt and obtain a refund of his deposit (id., 7 55) .  The lirst cause o l  

action then somewhat inconsistently recites that the Sponsor agreed that, if it werc unable to 

coiivcy titlc to tlic Apartment by March 3 1, 2009, the parties had the right to rescind the 

Agrccmcnt, mid that the Sponsor in this case could not convey titlc by Mmch 3 1,  2009, because 
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it did not coiiiply with a condition precedcnt to conveying title, namely, that it provide proper 

written notice of the closing. I d ,  717 9, 56-60. Specifically, it is alleged that 30 days’ writtcn 

notice o f a  closing was rcquired to be givcn, that thc 30 days’ notice givcn by lctter dated 

January 14,2009 was not honuJide bccausc, “on inlorination and bclicf” (id., 7 3 5 ) ,  the Sponsor 

kncw it would not get the TC‘O in time for the February 18,2009 closing, and that the March 5, 

2009 letter notifying Scott of the March 30 closing datc was ineffective, since it did not 

constitute 30 days’ notice (id., 17 38-39). The aincnclcd complaint alleges that, since tlic 

condition prccedcnt was not met by March 3 I ,  2009, Scott was entitled to rescind the Agreement 

and get a rcfund of his deposit, with intcrcst. ‘I’he first cause ol‘action also sccks damages of no 

less than $500,000, counsels’ fccs, costs and expenses because, among other things, the Sponsor 

was unable to coiivcy titlc in the spring of 2008. 

The amended complaint’s sccond cause o l  action is based on Scott’s March 27, 2009 

inspection o l  the Apartment, and alleges that, as built, the Apartiuciit niatcrially departed €rom 

the Plan and Agrecincnt. ‘I’he amended complaint givcs cxarnples of claimed departures. 

Specifically, the plans callcd for a peninsula center countcr, whcrcas tlic center counter, as built, 

was an island. I n  addition, the appliances wcrc allegedly of a diflerent, smaller and inferior type 

than rcpresented in the Plan. For cxample, as amplilied by Della Vallc’s March 30, 2009 letter 

to Scott (Scott aff., cx. 7), there were some iiitcrnal inconsistencies in the Plan as to some 

appliances. While model nunibcrs were given in the Plan with rcspect to sonic appliances, thc 

sjzcs given in the Plan ;is to sonic appliances, or the types of appliaiiccs, did not Iiiatch lip with 

the model numbcl-s. Scott bclieved that, to reincdy thcsc defccts, the built-in cabinets would 

have to be ripped out. 7’11~ complaint lurlher alleges that the flooring was of a materially inferior 
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grade than represented in tlic Plan or in the showroom, and that it was installed in an 

unprofessional maimer, causiiig it to be warped, sloped, and rutted throughout the Apartment. 

'I'hc amelided cornplaiiil similarly asserts that the Apartment's walls were unprofcssionally 

installcd and were warped, bent, and sloping. In light of thesc allcgcd breaches 01. 

reprcscntations and obligations uiidcr tlic Agreement, Scott sccks to rescind the Agreenicnt, 

obtain a refund oi'his deposit with interest, and obtain damages, again in an amount of no less 

t ti an $5 00,OO 0. 

The Instrtrz t Motion 

'I'he Sponsor now seeks an order dismissing tlic amended complaint bascd on the 

documentary evidence and for failure to state a causc of action. As to the first causc of action, 

the Sponsor asserts that Scott's claim that he is cntitled to rescission because a closing with 

proper notice did not occur before March 3 1,2009, is without merit because the Agrccrnent'Plan 

provision on which Scott relies is oiily applicable where the closing of tlic first unit has not 

occurred by March 3 1, 2009. Here, the Sponsor maintains that the closing of the iirsl residential 

unit took place before that datc, as evidenced by thc deed lo that unit dated March 24,2009. The 

Sponsor also notes that the Grst closing of a commercial unit in the building occurred bcforc 

March 3 1,2009, as reflcctcd i n  a deed of March 4,2009. 

The Sponsor additionally asserts that iieithcr thc Agreement nor the Plan requircs that 30 

days' noticc bc givcii after a 30-day iioticc has been timely sent and then thc closing is 

rcschcduled. The Sponsor relies on section 3 of the Agrccmcnt, which provides in relevant part. 

that 
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[tlhe closing of title shall take placc on no less than thirty (30) days wl-jttcii notice 
to Purchaser at such placc as Seller may designate, at a11 hour and on a date ... to 
be specified by Sellcr. The closing oftitle may be ad.joourncd to such later datc as 
the partics may agree upon in writing, or otherwise as set forth in the following 
paragraph, and the adjoumcd datc shall then bc deemed the Closiiig Date 
liereundcr. Purchaser shall be entitled to oiic reasonable adjournment ol‘ LIP to 
thiity (30) days, 011 five ( 5 )  days written notice by Purchaser to Seller ... . 

title in the event of _ _ .  dclays in inspections and reports thercon, or other 
rcquirements. Howcvcr, if Seller shall hc unable to convcy title to the iriiit within 
twelvc (1 2) nioiiths alter the projected date lor the first IJnit closiiig undcr the Plan 
., , [except for, among other things, the] purchaser’s defiult, Seller or Purchaser 
shall have the right to cancel this Purchase Agrccrnent upon written notice within 
fificcn ( 1  5 )  days a h  prescntation of an amendment to the Offering Plan 
disclosing the delay beyond such pro.jected date, and upon such canccllation, 
Purchaser shall be entitled to the return or  any iiioxicys paid by Purchaser to Seller 
under tlie tcriiis of this Agreement, if any. 

’The Seller shall bc entitled to reasonable adjoulllnlcnts in the closing of 

‘I’he Sponsor maiiitaiiis that, since Scott had hccn given timely noticc, and it had obtained 

the ‘1’CO and was ready, willing, and able to close on March 30, 2000, it is entitled lo disinissal 

of Scott’s first cause of action. 

The Sponsor lurther asserts that Scott’s second cause of action, based on the alleged 

failure to constnict the Apartmeill in accordance with thc Plan or Agreement, must be dismissed 

because the Agreement provides in sections 17 and 18 of the Agreement that disputes or  this 

natturc arc not a bar to closing. ‘l’lic Sponsor points out that under section 17, thc “[plurchaser 

shall accept titlc without abatement in or crcdit against the purchase price, and without provision 

for escrow, notwithstanding that Sellcr may not have completed construction of (i) minor details 

oi‘the Unit.” Pfcffcr aff., 7 2 I .  Section 18, which deals with inspection, requires tlic purchaser 

to inspect the unit at least a day bel‘ore thc closing, and prnvidcs that 

[a]t the conclusion of tlie inspection Purchaser will complete and sign ;in 
inspection statement in tlic form amiexcd as Exhibit B. Purchaser’s signing of 
this Purchase Agreciiient shall constitute ils acceptance of the LJnit and the 
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Building in the condition in which it shall be at the time of Closing sub-ject solcly 
to the “Exceptions” notcd on the inspection statement .,. and in accordance with 
Sponsor’s rights and obligations under the Plan. By Closing titlc, Purchaser 
waives any claim regarding the condition of the Unit exccpt as set forth in  the 
inspection statcmcnt. Purchaser shall be in default under this agrccnient if 
Purcliascr fails to inspect the Unit with a represciitative of the Sponsor oii or 
before thc day bcforc the scheduled Closing Date. Except as exprcssly providcd 
in this Agreement or the Plan, Spoiisor sliall have J ~ O  obligation to rcpair or 
improve the Unit, any portion of Propcrty, or the appliances, equipment, or 
iixtures attached to or used in conncctioii with the IJnit or the Property. 

Agreement, tj 18; see nlso Agrccnicnt, ex. B, Final Inspection Statement (which limits the 

Sponsor’s post-closing repair obligations to the items listed in the inspection statement); Rider to 

Purchase Agreement, 7 I? (signing inspection statement constitutes the buyer’s acceptancc of the 

unit in its condition at closing time, subjcct solely to items listed on the statement, and 

constitutes a waiver of claims regarding unit’s condition). 

The Sponsor claims that, since all of the alleged d e k t s  were minor, Scott was still 

requircd to close on tlic Apartment, and then the Sponsor could decide either to fiiiish those 

items or substitute equivalent or superior matcrials. Pfcffcr aff., 1111 23-24; ,we Plan, 5 17 (lo) 

(which permits the Sponsor tu substitute materials and fixtures “of equal or bcttcr quality and 

design”); id., 0 10. In addition, tlic Sponsor evidently claims that Scott breached the Agreement 

by failing to f i l l  out an inspection statement. The Sponsor asscrts that tlicrc is ]in express 

provision in the Agreemcnt or Plan permitting Scott to rescind or teiininate the Agrccinciit based 

on Scott’s allcgations. ‘Thus, the Sponsor claims that Scott is not entitlcd to rescission or to 

tcrniinate the Agreement under the second causc of action. 

Finally, the Sponsor claims that, bcsides failing to state a causc of action, the action 

should be dismissed hecausc Scott failed to meet a contractual condition precedent to suit, 
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iiaiiicly that the Plan allegedly required a purchaser, in  a dispute ovcr the release of an escrow 

payment, to apply, in the first instance, to the Attorney General. I n  this regard, the Sponsor 

relies on scction 12 ( I  2) of the Plan, which provides, jn relevant part, that, “(a) i n  the even1 ul‘a 

dispute, the Sponsor shall apply and the Purcliascr or the Escrow Agent holding thc down 

payments in escrow iiiay apply to the Attorney General for a determination on thc disposition ol‘ 

the down paymcnt and any interest earned thereon.” 

Scott opposes the motion, and asserts, with respect to thc first cause of action, that the 

Sponsor represenled that he could close by the spring of.2008, and never gave hiiii any rcason to 

belicvc that the closing would be dclayed. He further asserts that he was rcquired to be given 30 

days’ written notice belore any closing on the Apartmcnt, that if such noticc wcrc not given, he 

would be cntitlcd to rcscind the Agreement (Agreement, $ 3), and that, “upon information and 

belief,” thc January I4 letter was a sham, and therefore did not constitute propcr notice, “because 

it is believed that the Apartment was far from a statc in which a TCO would be issued.” Scott 

d., 7 13. Additionally, he claims that thc Sponsor was not cntitled to adjourn the closing 

because lhe Sponsor has not alleged that it adjourned the closing for any of the reasons sct forth 

in section 3 of the Agrecmcnt. Scott also maintains that he was cntitled to mother 30 days’ 

written notice prior to the rcsclieduled March 30 closing, and that, cvcn i fhe were not so 

entitled, 25 days coiistitutcd unreasonable noticc, since it was an insufficient amount of time to 

do unspecilied necessary “things.” Scott aK,  7 20. 

Regarding tlic sccond cause o l  action, Scott denies that thc defects were minor, or that 

any substitutioiis wcrc equal to or better than those requircd. Scott claims that, in a rush to meet 

thc March 3 1,2009 deadline set forth in section 3 of the Agreement, the Sponsor, ainoiig othcr 
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things, shoddily constructed the Apartmcnt’s floors and walls. Scott also denies that the Plan 

required him to flrst seek relief h m  the Attorney General, since the provision relied upon by the 

Sponsor, whilc requiring the Sponsor to apply to the Attorney General to resolve an escrow 

account dispute, was couched in permissivc languagc with rcspcct to a purchaser. 

In reply, the Sponsor asserts that the January 14 written notice of closing was hona fide 

and that Scott’s claini that it was a shain was invented only when he realized lhat he would be 

unablc to get a iiiortgage to finance the Apartment’s purchase. The Sponsor fiirtbcr claims that 

the Agrccineiit was clear as to the notice requirements, and that a rescheduled closing did not 

require another 30 days’ noticc. In tlie reply, tlie Sponsor also offers several new grounds for 

dismissing thc action. Spcci-tically, the Sponsor iiow c la im that the second cause of action 

actually sounds in niisrcprcscntation, and that, as such, Scott has no private right of action with 

respect to the allegations of that cause of action. Additionally, the Sponsor observes that Scott 

has iiow filed an application with the Attorney General’s office for thc return of his down 

payment, and asserts that, therefore, Scott’s second cause of action should be dismissed as 

duplicative. 

Discirssioiz 

It is, of course, basic hornbook law on a motion to dismiss purs~iaiit to CP1,R 

32 1 1, the court must accept as true the facts alleged by plaintiff in  the coniplaiiit and 

submissions in opposition to thc inotion. ‘I?ic plaintiff is cntitled to the benefit of every 

possible favorable i n h e n c e  arid the court’s role is to determine wlictlicr thc facts as 

alleged fit within any cognizablc lcgal theory, and gcncrally the court does not assess the 

truth o l  the hcts  alleged. Snkoln fv  . <  Hurrintan bG+tates Dcvelopment Gorp., 96 NY2d 
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409, 414 (2001); 

broughl pursuant to CPLK 32 I 1 (a) (1) “may be granted whcrc ‘documentary evidcncc 

submilled coiiclusively establishes a defense to thc asserted c la im as a matter ol‘ law.”’ 

Held v KuzlJinun, 91 NY2d 425, 430-43 1 (1 998), quotiiig Leon v Martinez, 84 NY2d at 

88; Foster v Kovner, 44 AD3d 23, 28 (1“ I1cpl2007) (“Ltlhc documentary evideiicc must 

resolve all factual issues and dispose of the plaiiitiff’s claim as a matter of law”). 

“[F]actual claiins I that arc] either inherently incredible or flatly contradicted by 

documcutaty cvidence, are iiot entitled” tu coiisidcration 011 ;L motion addrcsscd to a 

coinplaint’s sufficiency. Wilson v Hochherg, 245 AD2d 1 1 h, 116 ( lL1 Dcpt 1997). 

ltlso Leon I’ Murtincz, 84 NY2d 83 (1984). Ilowcver, a niotion 

The branch ol‘ the Spoiisor’s motion which sccks to dismiss the first cause of 

action is granted, and that cause of action is dismisscd. It is readily apparent from the 

docurneiitary evidence, i.c., the plain terms of thc Plan, that Scott was not cntitled to 

rescind on the ground that the Apartment was not ready in the spring of 2008. The Plan 

(at $ 12 [ 131) provided that it was anticipated that thc first unit would close by April I ,  

2008, but gave the right to all purchasers to rescind if that date were to be dclaycd 

beyond March 3 1 ,  2009. See crlso Agrceincnt, 8 3 (purchaser can rcscind i f  seller caiiiiot 

“convcy titlc to the unit” by March 3 1 ,  2009). The complaint’s allegation that thc 

January 14, 2009 lettcr was not honir fide is inhcrently incredible (Tcctrode lntl L td  v 

Fwlilizcr Dev. and Inv , H F, 258 AD2d 349 11 Ft Depl 1999]), sincc thcrc would be 110 

rcasoii for the Sponsor to send out a sham closing noticc. The Sponsor, at the time the 

January 14 letter was issucd, was dealing with a March 3 1, 2009 deadline, which it would 

either meet ox‘ not. Mol-cover, after the Fcbruary 18 closhg date passcd, the Sponsor still 
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would have had more than 30 days to send out a closing notice. So again, tlic Sponsor 

had no incentive to send out a sliaiii lettcr in Januaiy. Simply bccausc a ‘I’CO had not 

been issucd before February 18, docs not render the January notice a sham. Moreover, 

that the TCO was issued only within about three weeks of Fcbruary 18, dcmonstrates that 

the Januaiy 14 iioticc was iiot a sham. 

‘f’hc anicndcd complaint’s allegations that the Agreement required any 

rcscheduled closing to be done on 30 days’ written notice, that such notice was a 

condition precedent to closing title, and that such notice had to have been given by March 

I , 2009 (Amended Complaint, 77 7, 39, 57-59), are not sustainable in light orthe 

language of Agreement, which does not require 30 days’ notice wlieu a closing is 

rescheduled. Indeed, the Agreement provides that when a purchaser reschedules, only 

five days’ iiotice is needed. Scott’s claim oii this niotioii that the application to dismiss 

tlie first cause of action should bc dcnied bccausc 25 days was allcgedly not reasonable 

notice, is unavailing, since reasonable notice was not a theory set forth in the amended 

complaint, which siinply alleges that tlie iioticc was required by the Plan and Agreement 

to have bccn given at least 30 days before the closing of March 30, 2009, as a contractual 

condition precedent. Amended Complaint, 1111 7, 39, 57-59, Under tlie circuiiistaiices 

alleged, pleading reasonableness would not, in  any cvcnt bc availing. It bcars iiotiiig that 

Scott, who now claims he needed to do “things,” evidently never sought to take 

advantage of the Agreement’s provision (kj 3) giving him one reasonable adjouimneiit of 

up to 30 days. In fact, tic appears to lime gone along with the March 30 closing date by 

inspecting thc Apai-tmciit or1 March 27. Further, undcr the Agreement, the Sponsor’s 
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rescheduling of the closing to obtain thc ‘ K O  was a valid reason to delay thc closing. 

Agrccnicnt, 5 3 (seller “eutitlcd to reasonablc acljournments” of closiiig due to “delays in  

inspections and reports thcrcon, or other requirements”). In light of the foregoing, the 

arnciided complaint’s first cause of actioii for rcscission [ails to state a cause of action, 

and is dismissed. 

The branch of the Spoiisor’s motion which seeks disimissal of the secoiid causc of 

action is denied. First, the amended complaint alleges inaterial and substantial breaclics 

of‘the Agrecnient arid Plan with rcspect to how the Apartment was constructcd, including 

that it was constructed in a shoddy manner and deviated from the layout set forth in the 

Plan (at appendix I)). Thus, the arguincnt that the Agreemcnt ( 5  17) requires a purchaser 

to accept titlc when the Sponsor has not completed minor dctails of a unit, is unavailing 

on this motion, where the pleaded facts as to the substantial nature of the alleged 

breaches must bc acccpted as true. See also Agreement, $ 12 (which indicates that 

purchasers will not be relieved of thcir obligations under thc Agreement i f  there arc only 

minor iiiaccuracics regarding layout or dimensions). In addition, section 20 of thc 

Agreement, entitled “Limitation of Seller’s Liability,” provides, in relevant part, that 

[elxcept as may otherwise be rcquired by law, the Scllcr’s liability under thc 
agrccnierit for failure to complete any portion of the Unit ... or deliver title ... shall 
be limited to thc rcturii of the inoney deposited hereunder (with interest, if any), 
and upon the return of said moncy, the Agreement shall bc null and void. 

Viewed in a light most favorable to Scott, he is asserting that thc shoddily constructed 

premises, caused by haste to meet the March 3 1,2009 deadline, were, from his point of 

vicw, not in any sense to bc considered a coiiiplctcd job. 
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Second, that the Agreement ( 5  18) provides that thc purchascr will fill out an 

inspection statement aliter the inspection, docs not bar a claini for brcaclics of the 

Agrccmcnt or Plan and a rcturn of the down payinent with interest based on thosc 

brcaches. I’he purpose of section 18 of‘ the Agreement, and the rclated attaclimciits to 

that Agreement, is seemingly to limit, after closing, a purchaser's claims against, and 

entitlement to, rclief from the Sponsor, regarding the condition of the unit. 

Third, there is no contractual condition prcccdcnt rcquiring Scott to go in the first 

instance to the Attorney General to obtain rclief with rcspcct to thc down payment, since 

the language in Ilie Plan is permissive only. See Plan, Lj 12 (12) (purchaser “may apply to 

the Attorney General”). Finally, to the extent that the Sponsor urges new grounds in its 

reply papers for dismissal of the sccond cause of action, they are untimely raised as Scott 

has not had an opportunity to put in sur-reply papers to address these new grounds. ,See 

Monmiun v Meadow Park Rehubilitulion irnd Ikulth Cbre Center, 57 AD3d 788 (2d 

Dept 2008); Mulier ofAllslule Inns. C’o., 52 A I B d  826 (2d Dept 2008). In any event, 

Scott’s allegations, at least with respect to the shoddy construction of the walls and floors 

throughout the Apartment aid the layout deviation, do not appear to be based on any 

claim of misrepresenlation. 

For the hregoing reasons, it is 

ORDERED that 459 West 18“’ Strect LLC’s motion to disniiss the 

amciidcd coniplaint is grantcd solcly to the extent th:it the iirst cause of action is 

disniisscd, and thc motion is otlienvise denied; and it is lirrther 
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ORDERED that 459 Wcst 18“’ Street LLC shall serve its mswcr to tlic rcniaining 

cause of action in the amended complaint within 20 days of entry of this order; and it is 

lnrtlier 

O R D I ~ R R I I  that iiiovaiit’s counsel shall serve a copy o l  this decision and order 

upon the Clerk of Court (60 Centre Strcct, Hascxncnt) who sliall enter judgment in 

accordance with loregoing and upon tlic C‘lcrk of Trial Support, who along with the Clerk 

olCourt shall aineiid the papers, rccords and film in this action to reflect the amended 

caption by deleting Tartcr Krinsky & Drogin LLP as a named defendant; arid it is filrther 

ORDERED that the Part 12 Clcrk shall set this matter down for a preliniinary 

coiifcrcncc on Novcmbcr 18,2009 at 2: I5  p.m. in Part 12, Supreme Court, 60 Centre 

Street, Room 212, New York N Y  10007. 

This constitutes the decision and order of thc court. 

Dated: October 2, 2009 . & ? J (  ! 

New York N Y  J.S.C. 
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