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Plaint iiY, 

- against - liidcx No. 1 1  1147/2008 

A I .EXANDl-{I< S 1 L.VI < I<MAN, 

EMILY .lANl? C;001)MAN, J.S.C.: 

111 this action to recover $65,779 that is allegcdly owed lor conslruclion l l l ~ l l ~ ~ ~ ~ J l C l l t  

services, deli-ndailt iiioves [or ;in ordcr dismisslng 11ic coinplaint, pursuant to C‘P1,R 32 11 (a) ( l ) ,  (3) 

and (7) ,  on the grounds h a t  a dciiixc is foiiildcd upoi~ docunientary cvidcnce, that plaintiff 1achs 

lcgal capacity to slit: and that tlic cnmplaiiit Ihils to slatc ;I C ~ L I S C  of‘acliorl. 

FACTI1 AL ALL IXArl’IO NS 

PlaiiitiN Katsclnik & Krtlsclnik, Inc. d/b/a K&K Construction, which is engaged in thc 

busincss of gelicral contracting aiid construction inanagcment, allegedly perfnriiied gencral 

contracting serviccs at premises located at 200 East 65th Street, Ncw York, New York (the 

Prcinises), which are owned by dcfkndant Alexander Silvcnnan. Plainti f‘l‘allegedly performed the 

services i n  atimely and satisfactory maliner, betwcen approxilllately September 2005 arid May 2006, 

and claims that i t  is owcd an outstanding balaiicc for its serviccs in thc ainount of‘ $65,779. ‘The 

complaint asscrts three causes of action -- each sceking damages in the foregoing ainount -- which 

allcge a11 account staled, breach of the parties’ quasi-contract and a claim in quantum meruit. 

DISCUSSION 

“On a motion to dismiss pursuant to CPLR 321 I ,  the plcading is to bc alkrded ;I liberal 

cnnstructioii” (/,con 17 M w t i m z ,  84 NY2d 83, 87 119941). “We accept thc lacts as alleged in thc 

complaint as truc [and] accord plaintiffs tlic bencGt of evcry possible favorable inikrcnce ...” (id ). 

However, “allcgations coiisisting of bare legal conclusions, as well as factual claims that arc 

iiihcrcntly incredible or flatly contradicted by documentary evidencc, arc not entitled to such 

coiisiderai on” (Kirismm7 v Ilcr.ncrnrh, 61 AD3d 565, 566 [Ist Dcpt 20091). A dismissal is 
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warranted under C‘P1,II 321 1 (a) ( 1 )  “otily if the documentary evidence submitted coiiclusivcly 

establishes c? del‘cnse to the asserted claiins as a matter of law” (Leon v Mur/irzez, 84 NY2d at 88). 

“In asscssiilg a motion undcr CPLR 321 1 (a) (7), ... the criterion is whether thc proponent of the 

pleading has 3 cause of action, not whether he has stated one” (id lcitatioii and inleriial quotation 

marks om i 1 ted I ) .  
Althougli the complaint alleges that plaintiff performed the conlracting services at thc 

Prciiiiscs, defendant 113s submitted extensive docuincntar-y evidencc which denionstrates that his 

written commiiilieations conceriiing the scrviccs in questioii were with an ciility iianied Katseliiik 

Katseliiik Group, Inc. (K&K Group)’, and contained no iiientlon of plaintilf. Plaintiff and K&K 

Group wcre rclatcd at tlic time of thc cvcnts alleged in the complaint in that: they maiiitaincd their 

oi‘liccs ;it the sanie location; they sliared soiiic ofthe s~liiic pcrsoi-mcl; K&K Group pcr1i)rnied cerlaiii 

adiiiinistrativc services li)r plaint if^ and Ar-kndi Katsclnik, 11ie presidelit oI.plaiiitifi‘? is [he fiitlicr of 

Lcoii Katselnik, the prcsidcnt of K&K Group (SCC Arbadi Katselnik AIGd., 111[ 3, 12-14; Jxon 

Katselnlk AfXd., 711 3-6). 

Dci‘eiidant’s docuiiientary cvidcnce includes copics ofi ( 1) a “construction managenient 

scivices agrccment proposal” dated August 29,2005, which was issucd by K&K Group to defendant, 

aiid which proposed that K&K Group, as “C‘oiistruction Manager,” would perform a lis1 of 

enumcratcd services at the Premises (.TLY Silvcrriiaii Alfid., Iix. 13 [liereinalter, the Services 

Agreement Proposal]); (2) a letter addressed by defendant to K&K Group, dated Septcmbcr 13, 

2005, which statcd that a check for $25,000 was beiiig encloscd thcrewith as a dcposit lor the work 

to be pcri‘oriiied at the Premises (see i d ,  Ex. C); (3) a $25,000 check which was allegcdly enclosed 

with the foregoing lctler, and wliicli was made payable by defendant lo K&K Group (.we id ); (4) a 

letter addressed by defciidant to KRrK Group, datcd Octobcr I O ,  2005, which stated lhat various 

dncuincnls which werc to bc uscd in conncction with the work at tlic Prciniscs -- e.g., the “Glcd 

permit,” “[pllans filed with the departmcnt of buildings,” a “[bluilding architects letter,” etc. -- werc 

’It appears that Katselnik & Katsclnik Group, Jnc. does business undcr the naine K&K 
Group, and that lliose iiaiiies r‘irc used intcrchangeably to d e r  to the smlc entity. 
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enclosccl LlicrewiLh (,we id, E x .  ( 5 )  a work “proposal #2 130R.2” datcd October 18,2005, which 

was issued by K&K Group to defendant, and which proposed that K&K Group would perform the 

work that was sct liwtli thcrcin fur ;-i siiiii of $407,785 (see id, Ex. E [hereinaftcr the Work 

l’roposal]); and (6) I 1 work “change orders,” datcd from Decciiibcr 22,2005 through April 14,2006, 

wliicli were issued by K&K C;roup to defendant, and which indicated that del‘endant should sign and 

return copies of the change orders to K&K Group if del‘endant “wish[ed] K&K Group to proceed 

with the ... work” that was itciiiiLed in the change orders (see id, Ex. F). 

Dekndant has also submittcd a copy o f a  letter, datcd April 5 ,  2007 (the C‘ollection Lcttcr), 

which he received from Boris Sorin, an attonicy who sought to oollcct the allegedly outstanding 

balance of $65,779 on K&K Group’s behalf. Sorin, who also rcprcsenk plaintiff in this action, 

asscrted in the C‘ollection I .cttcr h l :  

C)n or about Octobcr 18, 2005 [i.c., the datc of the Work Prolmsal] you 
entered into an agrccmcnt with I<&K [(;roup] to serve as the general contractor for 
[he interior renovation of. the [Premiscsl. ... KRrK [Group] provided you with the 
cost ol‘ the project, totaling ... $407,785 ,,. , Your  acceptance of the proposal is 
nicmorial i7cd in a lelter, datcd Scptciiibcr 13, 2005, whcrein you criclosed a check 
in tlic amount o r . . .  $25,000 ... “as a good faith deposit fo r  the work to bc pdorined 
in tlic [Prciiiises].” ... Further cviclciice ol‘ your acceptance can be found in your 
Icttcr, datcd Octobcr 10, 2005, wlicrc you pruviclc(d1 K&K [Group] with a copy 
the followiiig docunienls Ibr the renovation: liled permit, plans with tlic dcparlrnent 
of buildings, alteration agreement, building architect’s letter, building rules and 
rcgulations arid a response to the building’s architect’s letter. ... K&K [Group1 
subsequenlly completed all work in a timely and satisfactory nianncr. 

On or about January 10, 2007, K&K [Group] provided you with a statement 
sumiiiarizing the open balance on your account. ... As you will note, you still owe 
K&K rGroup] ... $65,779 ... plus interest. 

The two letters which dcfendant allegedly sent to K&K Group are not tlic type of documents 
which would ordiiiarily constitute documcntary evidence s u k i e n t  to support a CPLR 321 1 (a) (1 )  
motion. I lowever, plaintifrs counsel wrote a letter to defendant, dated April 5 ,  2007, which 
coi-ruhiates that dt.feiidant’s Icttcih weie leceived by plit i i i l ifT a i i h ’ u r  K&K GIC)LIIJ (.we Silvcrrriim 
Aftkl,, Ex. G), aiid dcfendant’s letters -- in con.junction wilh lhe remaiiidcr of defendant’s 
documentary evidence -- establish that defendant’s dealings with rcgard to the contracling scrvices 
which were perforincd at thc Premises were with K&K Group rather than with plaintiff. 
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(,Sw id, Ex C;, at 1-2.’) ‘I’hus, Sol-in asscrted in the Collection Lctter -- almost one year aftcr the 

contracting serviccs at the Prcniises liad bccii coiiiplcted -- that dcfeiidant had entercd into an 

agrcemcnt with K&K Group for the performance of the contracting serviccs, that K&K Group was 

lhc entity which had performed thc services, and that dcfendant owed the outstanding balance of 

$65,779 to K&K Group. 

PlaiiitiIl‘now as?crls that it performed all ofthe contracting services at the Premises, and that, 

although the Work I’roposal idcntified K&K (;roup as the entity wliich would perform the service?, 

that was duc nicl-cly to a clerical error in the drafting of that document.“ I lowcver, plaintiff’s 

asscrtioii ofclcrical crror is siinply 1101 crcdiblc. Tlic Work Proposal named KGrK Group instead of 

plaintiff not once but twice, both in thc letterhead, and also in a slateinelit which indicated that 

defcndant should sign aiid rciiini a copy ofthe Work Proposal to K&K Group iflic “wish[cd] K&K 

Group to procccd” with the worb sct forth in the proposal ( S C P  id, Ex, b,). ‘I he Work P r o p o d  also 

indicntcd that it  was irutliored by I ,e011 Katsclnik, Iht: president of K&K C;roup, rather ihnn  by ;I 

rcprescntativc of plaintiff 

Morcover, the Work Proposal is consistent with all of thc other written coinmunicatioix 

betwccn thc partics in omitting any incntion of plaintiff, and in indicating that K&K Group was the 

entity which was performing thc contracting services ai tlic Prcniscs. The Scrvices Agrecrnent 

Proposal was not only written on K&K Group Icttel-hcad, but also: specifically dcfined thc term 

“Constniclion Managcr” tliercundcr to mean K&K Group; assigned certain construction management 

responsibilities to K&K Group by name; indicntcd that defcndarit should sign and return a copy of 

’The Collection Letter, after initially establishing “K&K Group” as a defined term which 
shall incan Katseliiik & Katselnik Group, Inc., does not LLSC that delined term at all, but repeatedly 
uses the krni “K&K” which is not clelincd in the lettcr. The undefined term “K&K’ was presumably 
used in elm-, and intciided to rncan Katselnik & Katselnik Group, h c .  (see Silvcrinan Affid., Ex. 
G) . 

Plaintiff has commcnccd another action in this court (Kul.reInik & Ku/selnik, Inc. v 
Sili~emcin, indcx no. 1 1 1 148/2008) in which it sceks to recover payymcnt that is allegedly owed for 
culltracliiig s a  vices pc:l-fwiiled dt O ~ ~ I Z I ’  rcdenLial p i ~ i r i i s ~ s .  In tlrat a d u i i ,  K&K GIuup was r ~ a r n d  
as the contractor in a “form of agreemcnt” lor the pcrformancc of contracting work, and -- thcre, as 
hcre -- plaintiff asserts that the iiarning ofK&K Group as the contractor, instead of plaintiff, was a 
niistakc, and the result o fa  clerical crror in the drafting ol the documcnt. 
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that proposal to K & K  Group us a riieans of s i g n i ~ i n g  that “K&K Group ... [was] authorized to 

proceed with the work as dcscribcd [thcreinJ”; and iiicludcd a blank line fbr countersignature by 

K&K Group, indicating that it, rather than plaintiff, was the entity which would acknowledge 

dcfcndant’s acccptamcc oi‘that proposal (id., Ex. €3). ’I’he 1 1  work change orders wcre written OIJ 

K&K Group letterhead, iiicludcd statements that “[w]e” -- prcsuiiiably illcaning K&K Group, slnct: 

the cliange orders conlajiicd iio mention of plaintiff-- “proposc to do [the work sct forth therein] ..., 

and indicated that delt-ndant should sign and return a copy of the changc orders to K&K Group if 

hc “wishred] K&K Group to proceed with the [ileini7ed] work’ (id, Ex. F). 

7 7  

Plaintill‘concedcs that all oftlic invoices for the surviccc Iha l  were pcrloriiied at the Premises 

wcrc issucd by K&K Group, and that all of the payiymenty lbr the scrvices were paid to and received 

by K&K G I - O L I ~ .  According to plaiiitiK that was mcrely beciluse K&K Group ped(orl1d 

adrninistralive scrvices on plajnlil]’s behalf, which included the billing of, and the collcctiun or 

payment from, plaintiff’s clients. l’he invoices are not part of the documentary evidencc which 

defcndaiit has suhiiiitted in support of his motion. Neverthcless, K&K Group’s issuruice of the 

invoices aiid reccipt of paymcnts in its name wcre consistcnt with all 01‘ the other written 

communications bclwecn the parlies in indicating to dekndant that he had entered into an agrcemcnt 

with K&K Group for the provision of  contracting scrviccs, and that K&K Group, rather than 

plaintii‘l, was providing those scrviccs. 

Although Sorin assct-ted in the Collection Letter that K&K Group was the cntity which had 

entcrcd into an agrccnient with dcfendant, which had perrorrned the agreciment, and which was owed 

the allcgcdly outstanding balaiice of $65,779, this aclioii was brought by plaintiff, instead of by K&K 
Group, and does not assert a claim for breach of contract. According to defendant, plaintiff brought 

this action -- despite the fact that KL!K Group was the entity which entered into the contract with 

dcfendaiit and perfbniicd the contract -- bccause, a1 the time when K&K Group performed the 

contracting services at tlic Premises, it did not have the homc improvement contractor’s license that 

is reyirircd by Administrative Code of City of NY 4 20-387 (a).5 ‘Therefore, defendant contends, 

‘Administrative Code tj 20-387 (a) provides ha t  “[nlo person shall solicit, canvass, scll, 
pcrform or obtain a homc improvement contract as a contractor or salesperson from an owner 

5 
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K&K Group could not prcvail on a claim seeking the money that is allegedly owed. Plaintil‘f docs 

not maintain that K&K Group had such a licensc at tlie lime when the contracting services were 

pcrroriiied at tlic l’reimises, hut has submitted evidence that it had such a license at that time ( s L ‘ ~  

Sori11 Afiiriii., 7 10 and Hx. D). Plaintiffwould presumably be uiiahle to asscrl a viable claim against 

defendant for breach of contract, inasmuch as plaintiff has not alleged lhcts which would indicate 

either: ( 1  ) that it ,  rather than K&K Group, entered into a contract with del‘endant; or (2) that, insofar 

as K&K Group entered into a contract with clefendant, plaintiff has standing to assert a cause of 

action for breach of that contract, for example, as a Ihird-pai-ty bcneliciary oC tlie contract, or as an 

~iiiclisclosed principal 011 wliosc bchalf K&K Group, acting as plaintiil’s agent, entered illto the 

contract (scc e g. Ayrne,~ v G~ltswny Dcniolitioi7 fnc  , 30 AJ13d 196, 196 11 s t  I k p t  20061). 

Plaiiitiil’s first cmse of action alleges that defendant is liable on the theory of an account 

stated, because plaintiff rendered invoices to defendant which stated accounts betwecn thcm, and 

bccausc defknclant received and retained those invoices witliout ob.jcction. I Towever, “[aln account 

stated i s  an iigreenicnl between parties to ;in accounl based upon prior Iransactions between thcni 

with respect to the correctness oi‘thc account items and lialaiice due” (ftycrn Chjihics, 1nc v Hcxilu?, 

39 AD3d 249, 250 [ 1st Dept 20071 [citation a i d  internal quotation marks omitted]). “An account 

slatcd assuines the existence of some indebtcdness between the partics, or an exprcss agreement to 

trcat the statement as an account stated,’’ and “cannot be used to create liability where none otherwise 

exists” (id at 25 I [citation and internal quotation rnarks omittcd]). 

Defendant’s documentary evidencc conclusively cstablishes that it was K&K Group, 1101 

plaintiff, which: submitted proposals and cost estimates to defendant for the contracting services 

that were performed at the Premises; submitted change orders to defendant detailing changes in the 

scope ofthe work to be performed; and requestcd defendant’s authorization lor K&K Group, rather 

than plaintiff, to procecd with all of the work and services involved. Additionally, while the 

complaint allcges that plaintiff rendered the invoices which arc the basis for its account stated claim, 

plaintiff concedes, in its papcrs in opposition to the instant motion, that K&K Group was the entity 
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which issued all of thosc invoices to dekndant and which received all of dele'endant's payrnents for 

tlic contracting serviccs that were performed at the l'remiscs ( s a  Soriii Affirm., 1111 18-19; Arkadi 

Katselnik A f k l . ,  11 16-17; Leo Katseliiik Allid,, 1IlT 16-17). 

Inasmuch as all of defhdant's dealings with respect to the contracting services that were 

performed at the Premises were with K&K Group rather than with plaintiff, there could be no 

agrceineiit between dcfendant and plaintifi-; based upoii prior traiisactions between them, with respect 

to the correctness oftlic account iteins and balance due in connection with those services. Nor could 

there be any indebtecliiess betwcen defendant aiid plaintiff, or any agreement betwcen tlicn? to treat 

a statcment ot' account as an account stated. The eiiforcemcnt of plaintill's account staled claim 

would create a liability as between those parties which does not otherwise exist, and tlic clajiii must, 

tli c re fo re, be cl i s i i i i  s sc d . 

Thc second aiicl [ h i d  causes of action, which assert qLiasi-contractual clainis sounding i n  

unjust eni*ichment and/or qiian~urii meruit, are also dismisscd. The second causc of action allcges 

that defeiidaiit is liable for breach of a quasi-contract which cxisted betwccn the parties because: 

plaintiN confurred a bcncfit upon dekndaut by performing contracting scrvices at defendant's 

request; dcfendant accepted the benefit oi' plaintiff's services; and it would he inequitablc for 

defendant to retain that bendit without paying the agreed-upon value oi'thc serviccs. The third cause 

o l  action alleges that dehidant is liable in quantum mcruit because: plaintilfrcndered conIracling 

services for ckfcndant's benefit in good I'iith; defendant accepted the bcncfit of plaintiff's services; 

plaintiff and defendant sliarcd a11 expectation that plaintiff' would be coinpensatcd for thc services 

rendered; defendant has bccn unjustly enrichcd in thc amount of the $65,779 which he allegedly 

owes to plaintiff; and it would be against equity and good conscicnce to permit defendant to retain 

that amount. 

In ordcr to prevail on either an unjust cnrichmcnt or a quantum nicruit claim, plaintiffwould 

lime to establish, inter alia, that jt had a reasonable expectation that it would be compensated by 

defendant for its performance of the services which are the subject ofthe claim (.we c . g  Fulbrighl 

B .Jm~or,ski, LLP v Ccrr.uuoi, 63 AD3d 487, 489 [lst  Dept 20091 [quantum meniit]; Estate uf Chlh 

v Trc>mhZe, 59 AD3d 839,841442 [3d 13cpt 20091 [quantum meruit and unjust enrichment]; R O M ~ J  
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Foi-1-est, 0 ’Donne11 & BeaLimont, P.C v Beechnut Nirtrition Chrp, 55 AD3d 982, 983 [3d Dcpt 

ZOOS] [quantum ~~icrui t ] ;  h4/‘l’rop., Inc. v Ira Weimtein & 1,arr.y Wcinstein, LLC.’, 50 AD3d 751,752 

I2d Dept 20081 l-uii.jusl enrichment]). Plaintiff would also have to cstablish that the services “were 

pcrforincdjiw f h c  ciejindunt ... . Jt is not enough that thc delendant received a benefit from thc 

activities of the plaintiiR il‘ scrviccs were performed at tlic behcst of’ sonieoi~e other than  the 

defeiidant, tlic plaintiff miis1 look to that person for recovery” (,Joan Hunsen & Ca., Inc. v Everlasf 

World ’x lloxirig IIcadquar.to..v C‘orp., 296 AD2d 103, 108 I 1 st Dept 2002 I [citations and internal 

quolation marks omitted, ciiiphasis in original, discussing un-just cnl-ichment]; ,SLY also Gencral SLT 

Prop. & C.h.s. (70. ~Aniericim /+’kc/ Mgl., Inc., 37 AIl3d 345, 346 [ ls t  Dept 20071 [quantum mcruit]; 

LihuYy Mrirble 17 Li/i/c Sf;tonu ,Scrling C:’orp., 248 AD2d 302, 304 1 x t  I k p t  19981 [uiijusl enrjchmcnt]; 

Iltlllw 11 K11q 228 ~ D 2 d  263, 264 [lst Depi 19961 1quaiml-i meruit-I). 

De h i d  ant ’ s document ar-y evi dciice colic I u sivc I y est ab I i s lie s t li at pl ni n t i fl‘ c c ~ i  1 d not have h ad 

a rcasonablc cspectation h u t  it  would be cotiipensatcd by dclindanl lor the performance of the 

contracting scrvices at the Premises -- even ifplaintiff was the entity which pcrformcd thnsc services 

-- because clefcndan1’s dcalings rclating to the pcrformance 01 the sei-vices wcrc with K&K Group 

rather than with plaintiff: Tlic docunicnlary evidence also conclusivcly establ ishcs that -- even if‘ 

plaintil’i’pcri’ormed the serviccs in questioil -- it did not do so for or at the bchcst of defendant, with 

whom it was not directly dealing, but for or at thc behest of K&K Group. Accordingly, plaintill 

would hc required to look to K&K Group rather than to delendant for recovery, and plaintifl’s 

second and third causes of action are dismissed. 

CONCLUSION AND ORDER 

For the foregoing reasons, i t  is hcreby 

ORDERED that the motion to dismiss is grantcd and the complaint isdisniissed with costs 

and disbursements to defendant as taxed by the Clerk o l  the Court; and it is further 

Dated: 

ORDERED that the Clerk is directed 

October 13, 2009 
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