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DOREEN NASH, 

Petitioner, 

-against- lndex No. 112365/08 

‘1’1 IE BOARD OF EDUCATION OF THE CITY SCI 1001, 
DISTRIC,T OF THE CITY OF NEW YORK and 

Shafer, J.: 

In this CYLK article 78 proceeding, petitioncr Doreen Nash (Nash) petitions for an order 

and j udgineiit declaring that respondents’ deterniinatiori terminating Nash’s probationary 

employment was arbitrary, capricious, and contrary to law, annulling the determination, and 

dirccting respondents to reinstate Nash with back pay and intcrcst. Respondents thc Hoard of 

Education of the City School District of the City of New York and Joel 1. Klein, in his olficial 

capacity as Chanccllot o l  the City School District of the City ofNew York, (collcctively, the 

BOT:) cross-move for ai1 order and judgment dismissing the first anicnded petition as barred by 

Nash’s failurc to timely commence this proceeding and failure to exhaust the mandatory 

administrative and contractual remedies, pursuant to CPLK 21 7 (l) ,  321 I (a) (3, 321 1 (a) (7), 
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and 7804 (t], 

0 1 1  Scptcinber 3, 2002, Nash was appointed by the BOE to the position of probationary 

school secretary. Duriiiig the 2004-2005 school year, Nash was employed as a probationary 

secretary at Brooklyn 'Technical High School (Brooklyn Tech). On June 15,2005, Nash received 

an unsatisfactory rating (U-rating) on her year-cnd performance review Iron1 the school principal, 

Lec D. McCaskill, now retired. McCaskiII also recornniended discontinuance of her 

probationary scrvice. 

Hy letter dated June 15, 2005, the BOE local instructional superintendent for region 8 

notified Nash that he would review and consider whether to discontinue her serviccs as a 

probationer and that shc may subinit a written response to the year-end rating sheet and 

accompanying documentation. 

Hy Ictter dated July 15,2005, the superintendent notified Nash that, after review and 

consideration of all appropriatc documentation, hc affirmed the dccision to discontinue her 

probationary service, efIectivc at that day's close of business. l 'hc superintendent also advised 

Nash of her right to appcal the decision to the BOE Office of Appeals and Reviews, pursuant to 

Regulation of the Chancellor C-3 1 (Iicgulation C-3 1) and the applicable collective bargaining 

agreement (CBA). 

Meanwhile, by letter dated June 16, 2005, Nash requestcd a hearing to review the 

discontinuance determination, pursuant to Regulation C-3 1, section 4.3.2' (formerly, section 

'Section 4.3.2 oftlie Bylaws provides that: 
[alny pcrsoii in the employ of the City School District who appears 
before thc Chancellor, or a committee designated by the Chancellor, 
concerning the discontinuance of scrvice during thc probationary t cm,  
or at the expiration thercof, shall have a review of the matter before a 
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5.3.4) of the By-Laws oftlie Pancl for Educational Policy of the City School District ol'the City 

ofNew York (the Bylaws), and Article 21C of the 2003-2007 CBA between thc School 

Secretaries Chapter of the Uiiitcd Federation ol' Teachers (UFT) and the BOE. 

In rcsponsc, bjr notice to appellant dated April 20,2006, the director of thc Office o€ 

Appeals and Revicws advised Nash that a review hearing had been scheduled. In the notice, the 

director advised Nash of the date, time, and location of the hearing, and identified the BOE 

employees required to attend, either in person or by telephone. The employees idcntified 

included Randy Asher, McCaskill's succcssor as the Brooklyn Tech principal, Crystal Bond, the 

Brooklyn Tcch assistant principal, and Geraldine Schowerer, the schools' superintendent 

reprcsentative. McCaskill, the rating officer who had given Nash the U-rating, was not listed 

because he had previously retired. 

The hcariiig was held May 10, 2006 before the BOE reviewing coiimiittee. At the 

hearing, Nash was representcd by a UFT advisor, gave testimony, and submitted evidencc, 

including four testimonial letters, on her own belialf. Also testifying were Asher and Bonds, who 

had bceii Nash's immediatc supcrvisor and who had authored several letters in support of the 

discontinuance of Nash's employment. 

Thc committee issued an advisory opinion, later obtained by Nash, in  which the thee  

members unanimously concluded that they did not agree with McCaskill's recoilinlendation to 

discontinue Nash's probationary employment. In the opinion, the committee noted that the initial 

reconmiendation of discontinuance was based on complaints that Nash had failed to properly ring 

coniniittee which shall be designated in accordance with the contractual 
agreerncnts covering employees or by regulations of the Chancellor, as 
appropriate. 
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the school passing bells, and had failed to properly document student immunization records. The 

committee Found that the record supported a finding of only one instance of failing to ring the 

bells correctly, and a iinding of 99% compliance with the appropriate procedures for keeping 

immunization records. The committee noted that the 99% compliance rating exceeded the 

minimum regional requirement of 97% compliance. The committcc also noted that McCaskill 

had previously retired and that Asher, the current principal, rcpcatcdly "stood on the record," and 

was not able to provide the clarification deemed necessary by the committee members. 

The conimittec forwarded its advisory opinioii to the BOE Officc of Labor Relations and 

to the BOG OlEce ol' the Chancellor for final determination, pursuant to Bylaws Ij 4.3.2. 

By letter dated May 14,2008, the HOE supcrintcndcnt oIBrooklyn high schools notified 

Nash that she had reaffirmed the previous actions that had resulted in the discontinuance ol' 

Nash's probationary service. 

On September 10,2009, Nash coininenced this special proceeding Tor an order and 

judgment declaring that the BOE determination reaffirming the discoiitinuance of her 

probationary employment was arbitrary, capricious, and contrary to law, annulling thc 

determination, and directing the BOE to reinstate hcr to her former position, with back pay and 

iiiteres t. 

In opposition, the BOE cross-moves to dismiss this proceeding, contending that, to the 

extent that Nash seeks rciiistatemeiit to her Pormer position as a probationary secretary and 

recoveiy of back pay, the petition is untimely on the ground that Nash failed to commence this 

proceeding within four months after the effective date of the discoiitinuance of that employment, 

on July 15, 2005. 
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In opposition to the cross motion, Nash contends that she timely commenced this 

proceeding within Lour months after receipt of the May 14,2008 detennination reafhning  the 

discontinuance, and that she is not seeking to annul the July 15,2005 determination. 

Nash's application to annul the discontinuance of her probationary employment and to 

reinstate that eniploynient, with back pay and interest, is timc-barrcd.2 A petitioner in an article 

78 proceeding challenging the termination of probatioiiary employment must commence the 

proceeding within lbbur months alter the date on which the administrative dctcrinination becomes 

final and binding upon the petitioner (Mutter ojUe Milio v Borghard, 55 NY2d 216,220 119821; 

see CPLR 2 17). A determination becomes final and binding on the date that "the petitioner has 

received notice of the determination and is aggrieved by it" (Mutter of Robertson v Board of 

Educ. qf City ofN.Y.,  175 AD2d 836, 837 [2d Dcpt 19911). 

Here, the DOE notified Nash by letter dated July 15, 2005 that her probationary 

employment was discontinued as of the close of busiricss on July 1 5, 2005, "The law is well 

established that a decision to terminate the employment of a probationary [employee] is filial and 

binding on the date the tcrmiiiation bccornes effective" (Muller of Triana v Board qf Educ. of 

City A'chool L)i.rt. qf City o f N  Y., 47 AD3d 554, 557 [ 1'' Dept 20081; Matter qf Persico v Board 

ojEduc., City Sc/ iod Disl., Cily qf N. Y., 220 AD2d 5 12, 5 13 [2d Dept 19951). The undisputed 

record conclusively establishes that July 15,2005 is the date on which Nash leawed of the 

discontinuance and thc effectivc date of the discontinuance, and, thereforc, the day that she 

'The court iiotcs that, throughout their motion papers, both sidcs tacitly agree that, as a 
probationary school secretary employed by thc BOE, Nash is subject to many of the same rules, 
regulations, and protections, as is a probationary teacher employed by the BOE, and frequently cite to 
case law concerning the discontinuancc of G teacher's probationaiy ernploymcnt. 
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suffered actual harm. Nasli coiiiiiienccd this procccdiiig on September 10, 2008, more than three 

years latcr, and wcll outside the expiration of thc four-month period. 

Nash's pursuit of a revicw hcaring and reconsideration of the disconlinuance by the 

Chcmcellor's committee does not extend or toll the four-month statutory limitations period (see 

Muller of Frusier v Bmrd  qfEduu. of'CiQ School Dist. qf City o fN .  Y. ,  71 NY2d 763, 766-767 

[19881; Muller of Triuna v Bourd of Educ. of City Sclzool Dist. qfCity of N ,  Y,  , 4 7  AD3d at 557). 

The rcquest for review, pursuant to Bylaws 9 4.3.2, is nothing more than a request for 

reconsideration of the original deteimiiiation to discontinue Nash's probationary cinployment, 

which was ellective a1 the close of business on June 15,2005 (see id. at 767). 

For these reasons, and contrary to Nash's strenuous argument, characterizing this 

procccding as solely a challenge to the 2008 Chdicellor's reaffirniatioii of the 2005 decision does 

not render timely the demands for reinstatement and back pay. 

Next, the HOE coiiteiids that, to the extent that Nash seeks revicw of the U-rating given 

by McCaskill, the petition is barred by Nash's failure to exhaust mandatory administrative and 

contractual appeals procedures to review the rating, prior to coinmencement of this action, and by 

the doctrine of laches. 'llie BOO bases this contention on Nash's failure, while selecting appeals 

categories in her June 15, 2005 letter to the Office of Appeals and Reviews, to select the U-rating 

appeals category, in addition to selecting the Regulation "C-3 1 and Discontinuance/Denial of 

Completion of Probation" category (see Nash June 16, 2005 review request lcttcr [emphasis so in 

original]). 

In opposition to this branch of the cross motion, Nash contends that the revicw hearing 

necessarily encornpas:ied a review of the U-rating and the discontinuaiice determination bascd 
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upon that rating, and that, therefore, she has exhausted all available administrative rernedics. 

'fhc undisputed record deinonstrates that Nash's request for a hearing to review a 

discontinuance based on a U-rating necessarily encoinpassed a review of that rating. 

In support, Nash has submitted an affidavit by Stuart Kothstein, a UFT coordinator for U- 

ratings for New York City, since 2003 (see Stuart Kothstein Jan. 28, 2009 Aff., 7 1). From 2000 

to 2003, Rothstein worked as the coordinator of Ill-ratings for the UFT Brooklyn Borough Office 

(see id., 7 2). Prior to that, from 1978 to 2000, Rothstein was a UFT rcpresentalive lor 

bargaining unit members at thcir discontinuance hearings (see id., 11 3). Rothstein attests that he 

is familiar with Nash's case, the rating and discontinuance appeals procedures, and Ihe UFT 

Brooklyn Borough Office appeals request foim letter completed by Nash upon which the BOE 

relies in making its arl;unient (id., 11 4, 8). 

Rothstein attests that probationary employees cannot be discontinued from probationary 

service, if they receive a satisfactory rating on their year-end performance reviews (id., 11 5). He 

further attests that, whcn probationary employees reccive a U-rating, they are generally 

discontinued from probationary service, based upon the U-rating (id.). 

Significantly, ltothstein attests that the appeals category box selected by Nash "was 

routinely checked to rques t  a hearing concerning an employee's discontinuance of probationary 

service, and the U-Raiing upon which it was based'' (id., 7 8). Hc also attests that, "[alt each 

hearing concerning an employee's discontinuance, the U-rating upon which that discontinuance is 

based is also being appealed . . . I have acted as the UFT reprcsenlative in hundreds of appeal 

proceedings and routincly the discontinuance and the U-[rlating upon which it was based are 

reviewed at thc same hearing" (id., 7 9). He further attests that, "alter such proceedings, whcn a 

7 

[* 8]



discontiiiuance is revicwed, it automatically reverses the U-rating" (id.). 

Rothstein's observations are amply supported by the review committee's advisory opinion. 

In the opinion, the committee noted that McCaskill recomnicndcd discontinuance of Nash's 

probationary service ''based on ai unsatisfactory rating" in various areas of service. The 

committcc thcii discussed and analyzed the reasons that the U-ratings were given, and concluded 

that the ratings were undeserved, and that, therelore, Nash's employment should not be 

discontinucd. 

Turning to the merits of the petition, and to the extent that the proceeding is not tirne- 

barred, Nash contends that the BOE determination is arbitrary, capricious, and an abuse o r  

discretion on grounds that the hearing notice and the hearing itsell' were procedurally defective, 

as thc rcsult of thc I30G's failure to follow its own rulcs concerning notice, and hilure to provide 

Nash with the opportunity to confront McCaskill, the rating officer. 

In opposition, the BOE contends that its decision was procedurally and substantively 

proper, in all respects. 

The decision to terminate the employment or  a probationary ernployce by a board of 

education is subject to review in an article 78 special proceeding under the "arbitrary and 

capricious" standard (.Wutter of Kaufman v Anker, 42 NY2d 8 3 5 ,  836 [1977]; Matter of Climent v 

Board of Educ. of Cornrnunity School Dist. No. 22,288 AD2d 3 12, 3 13 12d Dept 20011; see 

CPLR 7803). 

A probationary employee whose service has been discontinucd iiiay ask the board of 

education to review the decision at a hearing at which thc probationer may appear and present 

evidence (Mutter of Fvusier v Board uf Educ. of City School Disl. qf C'ily uf N. I:, 71 NY2d at 
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765-766; Mutter c$Kuz!fman v Anker, 42 NY2d at 836-837). This right is neither constitutional 

nor statutory, but is contained within thc CRA to which the BOE has promised to adhcrc, Bylaws 

5 4.3.2 (formerly, 5 5.3.2C)) and Kcgulatioii C-3 1 (hhller UfSwartz v Board qf Educ. qf Ciiy 

School Dist. ofcity qfN.  Y. , 146 AD2d 576, 577 [2d Dept 19891). 

Regarding the hearing notice requirements, Regulation C-3 1 6 3.2.1 provides, in relevant 

part, that "[t]he Office of Appeals and Reviews will notify the employee, the Rating Officer, the 

SuperintendentExecutive Director and all other coiiceriied parties of the time, date and place of 

the review thrcc weeks prior to the date set for the review. This will provide time for the 

employee to prepare testiinony/documentation to support hidher position." 

The Bylaws require, in relevant part, that: 

[tlhc notice shall inform the person that lie or she is cntitled to 
appear in person, to be accompanied and advised by an employee 
of the City School District or a representative of the union 
recognizcd by the Panel for Educational Policy as the collective 
bargaining representative for the employee, to be confronted by 
witnesses, ifany, to call witnesses, to examine exhibits and to 
introduce any relevant evidence 

(Bylaws 3 4.3.3). 

Here, in the hearing notice, the BOE timely identified the Bylaws section pursuant to 

which the hearing was being held, listcd the date, time, and location of the hearing, and 

identified, by name and title, the ROE employees required to attend the hearing. The BOE also 

listed the UFT Brooklyn as Nash's advisor, and advised Nash that, if she intended to call 

witnesses, her IJFT rcpreseiitative must notify the BOE in writing prior to the hearing. 

During the hearing, Nash demonstrated that, dcspite dekiencies, if any, in the hearing 

notice, she was h l ly  aware of, understood, and utilized all the rights granted by Regulation C-3 1 
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and the Bylaws. Tlic 130B provided Nash with ample opportunity to challenge thc 

discontinuance. Nash was represented by a UFT representative, who was permitted to cross- 

examine the BOE witnesses, presented procedural objections, and gave a final summation of the 

evidence. Nash testilied at length regarding her approxiinately tluee years of service as a 

probationaiy employec:, and submitted evidence, consisting of docunicntation demonstrating the 

mcthods that shc uscd to record student imniunizatioii information, the forms she developed, the 

follow-up procedures that she employed, and B document indicating 99% compliance with the 

regional guidelines regarding the recording of student iimnunizations, and testimonial letters on 

her behalf. 

Although Nash contends that, had the BOE defined her rights more clearly and in more 

detail in the hearing notice, she would have callcd witnesses and introduced additional testimony 

and evidence, she does not indicate who she would have called to testify, the subject of the 

testimony, or thc cvidcnce that she would have introduced. Further, the conunittee's unanimous 

recoinmendation that the discontinuance bc rcscindcd demonstrates that Nash properly and fully 

presented her case lo the committee and that no additional witnesses or evidence were necessary. 

Therefore, Nash has failcd to demonstrate that any dekiencies in the hcaring notice deprived her 

of a substantial right vmranting a new review hearing (see Muller of Persico v Board of Educ., 

City School Disi., City oj'N r,  250 AD2d at 8 5 5 ;  Mutter of Sore11 v Board qfEduc, of City 

School Dist. ofcity oj'N Y., 168 AD2d 453,454 [2d Dept 19901). 

Next, Nash's contention that the HOE failed to follow its own rules and deprived her of a 

substantial right when it denied her the opportunity to confront McCaskill, the rating officer who 

recorninended termination, is without incrit. 
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The BOE did iiot list McCaskill as an employce required to attend the hearing, but instead 

listcd Asher, his succc'ssor as Brooklyn Tcch principal. Regulation C-3 1 requires that the Office 

of Appeals and Reviews notify the rating officer, among othcrs, at least three weeks prior to the 

hearing. There is no dispute that McCaskill retired prior lo issuance of the hearing notice and 

ncver received the healring notice. 

IIowever, the committee fully coniplied with Bylaws 5 4.3.3 which provides, in relevant 

part, that "[ilf a witness who was summoned or rcqucsted to appear is unavailable or unwilling to 

appear despite the best efforts of the committee, this shall not prevent a review from continuing 

but shall be one of thc factors considered by the committee." In its advisory opinion, the 

coinnittee noted that IMcCaskill, the rating officcr, had retired and "is no longer at the school and 

the current Principal, consequently, is not able to clarify any questions that may need 

clarification.'' 'I'hc committee also noted in the opinion that Asher, McCaskill's successor as 

principal and the "current Rating Officer," was questioned by Nash's UFT representative and the 

committee and opted to "'stand on thc record' of his predecessor." Thus, the committee properly 

considered McCaskill's absence from the hcaring, and the inability of McCaskill's successor lo 

testify to events that he did not witness, and concludcd in favor ofNash. Given the committee's 

actions and final opinion, Nash cannot demonstrate that shc was deprived of a substantial right. 

Similarly without merit is Nash's contention that thc Chancellor's dccision to not Pollow 

the committee's recommendation of reiiistatement is arbitrary and capricious. The "hearing 

procedurc is advisory rather than determinative; the proof is heard by the hearing committee 

rather than by the chariccllor; and . . . the chancellor does not havc to follow the 

reconimendations o r  the hcaring committee. It is the chancellor, not the hearing committee, who 
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iiiakes the determination" (Mutter qf Kayfman v Anker, 42 NY2d at 837 [where school principal 

recommended terrnini1,tion of petitioner's probationary employment and district superintendent 

concui-red, chancellor's reaffirming of thc tcrmination determination was not arbitrary or 

capricious, even though chancellor's committee unanimously recommended that employment not 

be discontinued]; hfulter of Frasier v Board oj'Educ. of' City School Rist. of City of N, X , 7 1 

NY2d at 766, citing Bylaws 5 5.3.4C [now, section 4.3.21; Mutter qf Von Giqcki v Levy, 3 AD3d 

572, 573-574 [2d Dept 20041; see Regulation C-3 1). 

"UnquestionatVly, a Board of Education , . . has the right to terminate the employment of a 

probationary teacher at any time and for any rcason, unless the teacher establishes that the 

termination was for a I:onstitutionally impermissible purpose, violative of a statute, or donc in 

bad hith" (Matter of Frusier v Buurd ofEduc. of Ciiy School Dist, of City of N. Y , 7 1 NY2d at 

765; Mutter qfThoma,s v Abulu, 213 AD2d 251,251 [l" Dept 19951; Matter qfDillurdv 

Alvarndo, 1 18 AD2d 644, 644-645 [2d Dept 19861). The petitioner bears the burden o l  raising 

and proving the existence of bad faith (Muller qf Thomas v Abute, 21 3 AD2d at 25 1). 

For thc foregoing reasons, Nash has failed to demonstrate the existence of an 

irnpermissiblc rcason for the BOE's discontinuance of her probationary service. 

Accordingly, ir is 

ORDERED and ADJUDGED that thc petition is denied and the proceeding is dismissed. 

This constitutes the decision, order, and judgment of the court. 

Dated: October3  1, :!009 
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