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SUPREME COURT - STATE OF NEW YORK 

- I.A.S. PART 7 - SUFFOLK COUNTY 

PRES KNI7: 
MlILLIAM B. REBOLINI 

Justice 

Sal\ : i i o i r  Motra. Jr , an infant  by his mother and 
iiatiii L L I  guardian. Debbie Aiistin, and Debbie 
,\~istiii,  indi\ rdually, 

Motion Sequence No.: 005; MG 

Motion Date: 1/26/09 
Submitted: 7/16/09 

CDISP0:SETT. J 

Plaintiffs, 
-against- 

H a u p u u g e  1 Jn ion Free Scliool District, 
Index No.: 29043/2006 

Defendant. Attorneys [See Rider Annexed1 

t1aupp;iiigc ‘I Jnion Free School District, 

Third-party Plaintiff, 

-against- 

Y i c  tiolas l,ope,c. an infant by and through his parent 
uicl ilat ~ i ra l  ,;uardian, Coleen Lopez and Jeovanie 
GLiicix a n  infant by and through his parent and 
1i;itiii 1 1  giiai d i a n ,  Scrgio Garcia, 

Third-party Defendant, 

I Ipon t h c  following papers numbered 1 to 19 read on this motion for summary judgment: 
hotiic ol M(ition and supporting papers, 1 - 12; Answering Affidavits and supporting papers, 13 
- 17 l - :q~l~i i ig  Affidavits and supporting papers, 18 - 19. 

h e  iiist,.int action arises from a school fight involving the infant plaintiff Salvatore 
blo~ia .I I- . t h?  infant third-party defendant Nicholas Lopez, and the infant third-party defendant 
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\lottit 1. Mauppauge tJFSD 
Index I\ o. : 30073/206 
Page \o. 1. 

Jco\mic ( i~ircia  on  December 3, 2005 in the hallway of Hauppauge &gh School, one of the 
scl~ools  \vithiri the defendant Hauppauge Union Free School District. The fight occurred 
he tuec  1 these n i n t h  grade students, while they were changing classes during school hours. The 
int'ani plaint i f l '  was stabbed i n  the stomach with an X-acto knife during the fight, and sustained 
I R ~ ~ U ~ ~ I P -  l'he complaint alleges that the defendant is liable for the infant plaintiff's injuries based 
oil. i ~ r r ,  I -  cilia. its ne,oligence in supervising the students. The defendant has brought a third-party- 
a c ' t i c ~ r i  azainst the other students involved in the fight, Lopez and Garcia, seeking indemnification 
i n  thc cvent that the infant plaintiff prevails in the action. The infant third-party defendant Garcia 

infant hird-party defendants have also asserted cross claims for indemnification against each 
other (111 the third-party complaint. 

~ e d  a counter claim against the defendandthird-party plaintiff for indemnification. The 

l'he defendant now moves for summary judgment dismissing the complaint on the 
gi.ountlc that i t cannot be held liable for the infant plaintiff's injuries where (1) the infant plaintiff 
W;IS ;J \,oluntary participant in the fight, (2) the claimed negligent supervision was not a 
c:onrrihiiting factor to the incident, and (3) it  did not have notice or knowledge that Garcia was 
g i n ?  1 0  use i l i i  :<-acto knife to injure the infant plaintiff during a fight. 

1 hc p nponent of a summary judgment motion must make a prirna.facie showing of 
cntitleinent tci judgment as a matter of law, tendering sufficient evidence to demonstrate the 
h e n w  of any material issues of fact (see, Alvarez v. Prospect Hosp., 68 NY2d 320 [1986]; 
- W / i a d  L .  !Vew York Univ. Med. Center, 64 NY2d 851 [1985]; Zuckerman v. City of New 
Y h .  19 Y Y  2d 557 [ 19801) Failure to make such pnma facie showing requires a denial of the 
niotior I I egai dless of the sufficiency of the opposing papers (see, Alvarez v. Prospect HOSP., 68 
2 Y 2 J  320 [ 19861; Winegrad v. New York Univ. Med. Center, 64 NY2d 851 [1985]). Once this 
~ I O M  I tis hLis Ixcn made. however, the burden shifts to the party opposing the motion for 
y i i n i i n ' i i  \ ludgiient to produce evidentiary proof in admissible form sufficient to establish the 
>\ijtctice ot material issues of fact which require a trial of the action (see, Alvarez v. Prospect 
___ €iwk. 68 UY2d  320 [ 19861; Zuckerinan v.  Citv of New York, 49 NY2d 557 [1980]). 

Schools are under a duty to adequately supervise the students in their charge and they will 
hc h c l ~ l  liahlc for  foreseeable injuries proximately related to the absence of adequate supervision 
(- see. _____ Mirand v.  Citv of New York, 84 NY2d 44 [1994]; Smith v. Poughkeepsie Citv School Dist., 
4 1  AIl3d 570 [?' Dept., 20071; McLeod v.  City of New York, 32 AD3d 907 [2nd Dept., 20061). 
1 1 1  dc~tc:r-niinirig whether the duty to provide adequate supervision has been breached in the 
c o n k \  1 ot tn,luries caused by the acts of fellow students, i t  must be established that school 
authot  i t i e s  tiad :sufficiently specific knowledge or notice of the dangerous conduct which caused 
the i n ~ u i - ~ ' :  that i s ,  that the third-party acts could reasonably have been anticipated (see, Mirand v. 
(.'it? ot New York,  84 NY2d 44 [1994] at 49; Smith v. Poughkeepsie City School Dist., 41 AD3d 
.'79 I?' Dept., 70071; McLeod v. Citv of New York, 32 AD3d 907 [2nd Dept., 20061). Injuries 
caiised by thc impulsive, unanticipated act of a fellow student ordinarily will not give rise to a 
rindins of negligence absent proof of prior conduct that would have put a reasonable person on 
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noticc o protect against the injury-causing act (see, Siller v. Mahopac Cent. Sch. Dist., 18 AD3d 
.).>- 1 - Dept . 30051; Morman v. Ossining: Union Free School Dist., 297 AD2d 788 [2nd Dept., 
,002 I 1 I n  this regard, it is well settled “schools are not insurers of the safety of the students, for 

inovenicnts and activities” (Legette v. City of New York, 38 AD3d 853 [2”d Dept., 20071; see, 
-_____ LlacNi\m v. East HamDton Union Free School Dist., 62 AD3d 760 [2nd Dept., 20091; Williams 
_-+_____- v.  Citv of Ne\v York, 41 AD3d 468 [ T I d  Dept., 20071). Moreover, it is well established that 
l i i h i l i t : ,  for in.iui.ies resulting from a fight between two students cannot be predicated on 
ncgIig(.nt supervision if the plaintiff was a voluntary participant in the fight (see, MacNiven v. 
East H:unpton Union Free School Dist., 62 AD3d 760 [2nd Dept., 20091); Williams v. Citv of 
New York.  4’1 AD3d 468 [2‘Id Dept., 20071; Legette v. City of New York, 38 AD3d 853 [2nd 
Dept . . 30071 

- ’>? 31L 

onably be expected to continuously supervise and control all of the students’ 

I n  support of the motion for summary judgment dismissing the complaint, the defendant 
submitted, im~r d i u ,  the testimony given by the infant plaintiff at the 50-h hearing, the infant 
piainti-’f’s deposition testimony, the deposition testimony of Rosemarie Torres, the deposition 
testimony of 1.he infant third-party defendant Jeovanie Garcia, and the deposition testimony of the 
i n f a n t  .hird-pai-t:y defendant Nicholas Lopez. As is relevant to the instant motion, the infant 
plainti ‘f testified, during his 50-h hearing and deposition, that he observed Lopez and Garcia get 
into ;iii a ryment  in the hallway while he was wallung to class. He heard Lopez say to Garcia “I 
hcarcl ;;oii want LO stab me” and thereafter observed Lopez initiate the fight by punching Garcia in 
[lie f:iLx As ILopez and Garcia grappled with each other, the infant plaintiff observed Garcia 
rcach into his pocket and heard somebody say “he’s got a knife.” Immediately thereafter, the 
i i i f a r i t  plaintil’f 2;ot between Garcia and Lopez, pulled Garcia away, and began punching Garcia in 
the t;i<c Thc infant plaintiff punched Garcia in the face between five and ten times. After the 
last piinch. Garcia said “why are you fighting his fight for him” and the infant plaintiff responded 
‘~l~ec, . i iw you tricd to stab (L,opez] and you did.” The infant plaintiff did not realize that he had 
also txcn stahbed with the X-acto knife until after he separated from Garcia and saw that he was 
t)lcedly.  

lhi-ing his deposition, Lopez testified that the incident began when he approached Garcia 
and :rliccl hirn w h y  he was telling people he was going to fight him and stab him. Garcia 
r~:spor-ded th:it he was not going to stab him. After a few more words were exchanged, Lopez 
tlrq>p(:d his hooks and hit  Garcia in the face two times. He then put Garcia in a head lock and 
puiichccl him two more times. Garcia never hit him, but was trying to struggle free. Two 
scconds later. Lopez felt a stab and backed up. The infant plaintiff stepped between him and 
(:iarc.i< and p ~ n c h e d  Garcia in the face. 

I>uiii~g his deposition, Garcia testified that the altercation began as he was walking to 
c 134‘ t i  hen L.oper. called his name and said “I heard you wanted to fight me.” He told Lopez 
’ no‘ 1 u t  he ‘did not want to fight.” Immediately thereafter, the infant plaintiff hit Garcia from 
I - c h i n t i  m d  thiew him into Lopez who in turn threw him into the lockers. Both Lopez and the 
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!n fm~ ,laintit!‘ were beating him and he fell to the floor. As he was on the floor he pulled out an 
X -LLL.~O knife tic had and poked Lopez with it. He thereafter poked the infant plaintiff with i t  and 
die iii l . . i i i l  plarnLifF gave him a big punch. According to Garcia, he poked Garcia and the infant 
plainti!T because he w;is scared and had never been involved in a fight before. He testified that 
hc toc,)l, thc X-acto knife from one of the classrooms earlier that day, in order to protect himself, 
x’ter 1-1; hc;ii-cI that the infant plaintiff and Lopez were going to beat him up. 

Iluring hler deposition, teacher Rosemarie Tones testified that she was standing in the 
h a l l w ; ~ y  outsidc her classroom at the time of the incident and observed the infant plaintiff shove 
GarciLi and Garcia fly by her. She then observed the infant plaintiff heading towards Garcia and 
~‘Iooki  ig  ang;.y.” She went into a nearby classroom and told the teacher to call security. 

This cvitlence established the defendant’s prima facie entitlement to summary judgment 
clismicsing the complaint by demonstrating that the infant plaintiff was a voluntary participant in 
thc fight, and thus, the alleged inadequacy of the school district’s supervision could not be 
amsidei-ed a cause of his injuries (see, MacNiven v. East Hampton Union Free School Dist., 62 
AD3d 760 [ 2”“ Ilept., 20091; Williams v. City of New York, 41 AD3d 468 [2nd Dept., 20071; 
Lecetl: v. Ci ty  of‘ New York, 38 AD3d 853 [2nd Dept., 20071; McLeod v. Citv of New York, 32 
AD3cl 907 [2”” Dept.. 30061). In opposition, the infant plaintiff failed to submit evidence 
tienioiistrating tihe existence of an issue of fact as to whether he was a voluntary participant in the 
f‘ight :oiiiixire, Ambroise v .  City of New York, 44 AD3d 805 [2d Dept 20071). Accordingly, the 
dei’entlant’s rnol.ion for summary judgment dismissing the complaint is hereby granted. 

Based upon a search of the record, and this Court’s determination to grant summary 
jiidyiient dismissing the complaint, the third-party plaintiff’s complaint, the cross complaint and 
countc~la ims  asserted on behalf of the infant third-party defendant Jeovanie Garcia, and the 
cros\; claims aserted on behalf of the infant third-party defendant Nicholas Lopez are, sua 
s p o n  t,’. cl i s in i sscd. 

\ccordingly. i t  IS 

OKDlEKED that the motion by the defendant Hauppauge Union Free School District for 
\uiiini,irq lucpient dismissing the complaint IS granted. 

ORIIEREI) that, upon searching the record, the third-party plaintiff’s complaint, the 
L I o k \  ~.ompI. i int  and counterclaims asserted on behalf of the infant third-party defendant Jeovanie 
<;aL i ‘ i .  m c i  t he  cross claims asserted on behalf of the infant third-party defendant Nicholas Lopez 
.II-C. $ / / ( (  \poirTc. dismissed: and i t  IS  further 
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0III)EKEI) that the defendant shall settle a judgment &, 22 NYCRR $202.48). 
/-7 1 
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HON. WILLIAM B. REBOLINI, J.S.C. 
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RIDER 

_ _ ~ -  .dltorne\i l o r  Defendant 
‘TI1 I rcl- h r t  y PI ai n ti ff ‘: 

Altornc‘\i Io1 Third-Partv Defendants 
Nichol IS  Lopez, an infant b y  and through his 
parent .ind na.urd rruardian, Coleen Lopez : 

J o h n  I Ryan Cyr Associates 
(5.43 I .ast Main Street, Suite 3 
1iivei.h:ad. N Y  I1901 

____ Xttoi rick for Third-Partv Defendants 
~ - ~ -  Jcovmie Garcia, an infant bv and through his 
pirent and natur,.il guardian, Sergio Garcia: 

Clerk of the Court 
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