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WALTER B. TOLUB, J.S.C.:

Petitioner Zasey Phillip, a citizen of Antigua, brings this
Article 78 proceeding Lo annul bthe October 7, 2008 termination of
his employment as a tenured elemcntary school teacher in the New
York City public schocl system. The relevant facts underlying this
procecding are undisputed.

Fetitioner comnenced his employment [or defendant Department
of Tducation of the CliLy of New York (DOE), a/k/a Board of
Education of the City School District of the City ol New York in
January 2003, and complated all of the reguirements for tcocnure by
September 2006. v letter dated October 15, 2007, petitioner was
informed that disciplinary charges had been preferred against him
on the ground that he nhad received an "unsatisflactory” rating for
the preceding school vyear. Nccordingly, by letter dated Oclober
23, 2007, Theresa Durope, Deputy Counsel to defendant Chancellor,

notified petitioraer Lhal he was suspended with pay, as of the close
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of business October 26, 2007. Ms. Europe's lelter cxpressly shal.ed
that the suspension was "in accordance with Educalion Law section
3020-a." Verified Answer, Exh. 10. A disciplinary hearing was
duly scheduled, pursuant to Rducation Law § 3020-a (3)7 pre-hearing
conferences were held on January 4, 2008 and January 8, 2008; and
hearings were conducted before Arbitralor Randi E. Lowith, E=sqg., on
13 days, commencing on January 28, 2008, and ending on April 3,
2008. The reco:sd was due to be closed on or about December 5,
2008, with the Arbitrator's receipt of written closing arguments
from the parties,.

However, by letter dated October 7, 2008, that 1s,
approximately ore year after petiticner was suspended, Lucille
Ameduri, a member of DOR's International Teacher Support Unit,
notified petitioner that "[slince [he had] been suspended since
October 27, 2007 ... [his] H-1B visa [had] been revoked." Id.,
Exh. 8. The following day, Ms. Amedurl advisad petitioner verbally
thal. his employment had been terminated. By c-mail dated October
24, 2008, an attorney in the office of the Gencral Counsel to the
Chancellor advised the Arbitrator that petitioner's employment had
been terminated effective on or about September 25, 2008,
Pelitioner's las: payment from DOE was made on October 31, 2008.
ln her November 17, 2008 "Arbitrator's Opinion and Ruling," the
Arbltrator noted that petitioner had been discharged "for reasons

"

external to the 3020-z process, and she concluded that, as a

's visa, and the conseguent

result of the revocation of petiticner

termination of his employment, she lacked jurisdiction to decidc
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the disciplinary matter that had bean litigated bhefore hor. Shec
expressl]y stated that, accordingly, "I will nol render a decision
on this matter." Id., Exh. 11, at 4-5.

Here, our narrative turns f£o a complementary set of facts. 24s
a nonimmigrant z.ien, petitioner, who was authorized to work in the
United States until May 31, 2003, by virtue of an F-1 sludent visa,
was thereafter authorized to continue his employment by virtue of
two approvals by the United States Immigration and Naturalization
Service (INS) of DOE's petitions that petitioner be granted an 11-1B8
visa. The "H-1B' program takes its name from 8§ USC 5 1101 (a) (1h)
(H) (I} (B), wtich desrribes the cligibility reguirements for
certain "special occupation" visas. These requirements pertain
both to the characteristics of the job, for the holder of which an
H-1B visa is sought, znd to the gualifications of lhe intended job-
holder. See gererally Royal Siam Corp. v Chertoff, 484 F3d 139
(lst Cir 2007). Fach H-1B visa authorizes 1its recipiant to work in
the United Staltes for up to three vears, and =such visas may be
obtalned for no more than six consecutive years., See 8 CFR § 214.2
(h)y (13) (ii4) (A). The lirst of petitioner's H-1B visas was valid
from June 1, 2003 to February 28, 2006; the second, from March 1,
2006 to January 31, 2009.

AL a time which respondents fail to specify, bul which,
obviously, preceded Ms. Ameduri's Octoher 7, 2008 lekter to
petitioner, DOE notified the United Slates Department of Homeland
Securlty (DHS), which, on March 1, 2003, had succeeded to the

functions of IN5 (sac 6 USC § 231, Lhal pefClt_ _oner's visa should
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be revoked. Tt is undisputed that that notification was not
requirved by any federal statute or regulation, but was occasioned

solely by a DOE policy that those of its employees who hold an H-1B

1 "

visa need to maintain a "satlisfactory" rating in order to rotain
that visa. The court notes that while respondents atlach to their
verified answer 3]] communications between DOE and INS concerning
the granting of H~-1B visas Lo petitioner, they attach neither DOR's
request that DHS revoke petitioner's visa, nor DHS's reply. Tn any
event, DHS duly revoked the visa, and Ms. Ameduri duly nol.ified
petitioner of thet aclion and then informed him that his employment
was terminated. Respondents now take thc position that DOE's
action in having petitioner's visa revoked was raltlonal, and that,
inasmuch as petltioner is now not authorized to work in the United
States, he is not entitled to any relief.

This court dJdisagrees. Although petitioner's employment was
due to terminate on January 31, 2009, with the expiration of his
second H-1B wvisa, and thus differed from the -isual tenured

position, DOE  conslslently recognized thau, but for that

limitation et itioner's employment wWa s Joverned b those
r 4 B C Y

provisions of the Education Law that are appllicable to teachers and
administrators who arc Lenured. Thus, as noted above, DOR

suspended petiticner expresgly in accordance with Rducation Law §
3020-a, and it participated in the 3020-a hearing until after the
last hearing date, that is, April 3, 2008. However, 1L then
aborlted the 3020-a proceeding in reliance on nothing more than its

policy. The court notes, parenthetically, that neither Exhibit 6
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o the wverified answer, which i3 headed "DOLTCLES  REGARDING
EMPLOYED TNTERNATIONAL TEACHERS, " nor any ol rezpondents' papcrs,
indicates when, or by whom, or by what authority, those pollcies
were adopted. In any event, a DOE policy cannot Justify a
violalion of the Education Law, Accordingly, DOE's termination of
petitioner's employment was "affaocled by arn error of law." CPLR
71803 (3).

In this particular action, DOE rccognized that petitioner was
entitled to the proteclions of Educatrion Law &% 3020 and 3020-a,
and it participeted in the 3020-a proceeding through the ftinal
hearing date. The analysis would be no differert, however, had DOR
acted to have petitioner's visa revolked immediately after he

received the "unsatisfactory" rating. Fducalion Law £5 3020 and

3020-a provide substantive and procedural protections to teachers
and administratcrs with tenure. Petitioner indisputably had

tenure, by wvirtue of having satisfactorily  completed his
probationary period. While, pursuant teo thao aoplicable immigration
laws, pelitioner's conseculive employment with DOE was due to end
on January 37, 2009, once petitioner acquired tenure, DOE was
statutorily barred from terminating his emp loyment at any earlier
Lime, other than through the procedures zet forth in Fducation Taw
§ 3020-a, or as ctherwise required by federal law or regulations.
Delendanks rely uson Felix v New York City Dept. of Ciltywide Admin.

Services (3 NY3d 498 [2004°

), and on other cases thal hold that

statutory protections from termination, other than through

Education Law § 3020-a procadures, are inapplicable, where the




employee falls o meet a qgualification for employment such as
residency. Those cases are plainly irrelevant here, where it is
the respondents who directly brought about the condition that
disqualified petitioner from further employment. Nor is
respondents' rel-ance on Brown v Board of Education of City School
District of City of New York (Sup Ct, NY County Index No. 102678,
July 22, 2009 [Rakower, J.]) well-placed. In that case, the
arbitrator presiding over the nonimmigrant alien petitioner's
Education Law & 3020-a hearing had issued an award suspending the
petitioner for three months without pay. DOE had, Then, contacled
DH5, revoking, among other things, 1ts petition for the
petitioner's [-1B wvisa, and subsequently il terminaled the
pelitioner's emp_oyment. The DBrown court noted that, pursuant to
20 CFR & 655.731, DOE was barred from employing lLhe peliticncr
without paying him wages, and thal, accordingly, had DOE not
revoked 1its petition for the petitioner's H-1B visa, DOE would
either have violeted federal regulalions governing the employment
of nonimmigrant workers, or it would have had to continue paying
the petitioner, thereby crealing an exception that would, itself,
violate Education Law § 3020-a, which requires the employing hoard
of education to inplemenl a hearing officer's decision. The court
then held that the tormination of the petitioner's employment did
not implicate Lhe procedural prolections of Tducation Law § 3070-a,
becausc the ftermination was due Lo the petitionar's legal
ineligibilitly to serve as a tleacher. Here, by contrast, no

applicable federal regulation was implicsled by pelitioner's

o)
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suspension with say, and DOE revoked its petition for potitioner's
visa solely on the basis of its own policy.

Respondents' f(urther argument, that petitioner's claim is
barred by collateral estoppel, because the Arpitrator ruled that
she had lost jurisdiction over the 3020-a proceeding once she was
apprised that petitioner's visa had expired, brings to mind Lhe
storied defendani. who, after killing his parvents, throws himself on
the mercy of the court, as an orphan. Tt is DOE, after all, that
brought about the condition that mooted the disciplinary hearing.
Moreover raspondenls' statement thal petitioner is collaterally
estopped from challenging the Arbitrator's "award" (Resp. Mem. of
Law, at 7), 1is singularly misleading. A3z noted above, Ihe
Arbilrator issued no award. To the contrary, she ruled that she
lacked jurisdict.on to do so.

That said, this courl cannolt grant Jjudgment reinstating
petitioner as a teacher employed by DOE, because, even had DOE not
arranged to have petitioner's second H-1B visa revoked, that visa
would have cxpired by 1ts own Lerms on January 31, 2008, However,
pelitioner 1is entitled to the pay, and any other emoluments of
cployment, that he would have received betweoen Septomber 25, 2008,
and January 31, 2009. To be sure, there is no way of knowing whal
the Arbitralor would have held, had respondents not. abhorted the
3020-a proceeding. Having done so, however, respondents should not
be permitted to profit from that uncertainty.

Accordingly, it is horeby

ORDERED and ADJUDGRD that the petiltlon is granted to the
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extent Lhat respondent Board of Fducation of Lhe City School
District of the City of New York is direcred to pay to petitioner
the pay, and any other emoluments of employment, that he would have

received between Seplember 25, 2008 and January 31, 20009.

Dated: _—‘\Q#Z/ﬁ 7
ENTFR: A/

Hon. Walter RB. T({Tub, J.8.C.
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