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SUPREME COURT OF THE STATE O NEW YORK
COUNTY OF NEW YOFK

LEWIS SMALL. Individualiv and as Trustee of the

RICHARD SMALL VOTING TRUST and the AMERICAN

INDEPENDENT COMPANY VOTING TRUST; RICHARD

SMALL; DAVID WILSTEIN; LEONARD WILSTEIN;

DENISE WILSTEIN; GARY WILSTEIN; RONALL Inde:x No. 600809/07
WILSTEIN; and FREDERICK GITTERMAN,;

Plaintiffs -":
| - F
-against- IL F ”

ARCH CAPITAL GROUP, LTD; AMERICAN Nov ¢,
INDEPENDENT COMPANIES, INC. as successor by

merger to AMERICAN INDEPENDENT INSURANCE/! N YO
HOLDING COMPANY; TDH CAPITAL PARTNERS AN TYCLE K

TDH I, L.F., His o;q:,qu

Defendants.

- === e .

Hon. Richard B. Lowe, III:

Defendants Arch Capital Group Ltd. and American Indepenaent Companies, .
as successor bv merger to American Indepencent Insurance Holding Company (Am:rice
Indepcndent) (collectivel. the Arch defendants). and aefendants TDH Capital Partner
and TTH I, L.P. (the TDH defendants’) move for an order terminating the engagemen: ¢
plamtiff s expert or the ground that the defendants had previousl- engaged the sar. -
exper.. with wnom tney nad nac : confiaential relationsnip and had sparec confien .
miormanor.

backerounc
“ohowing s prev.ous dis: vssar 0: severa. of plamntiff:” clayms, by oraz=c~ .-

cowrt ¢ M 20020000t o an action 10T HIeacl ¢. . COrPorare reorganzanc:
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agresmen:, wnerein piamtifis allege tha. detenaants tailed 1o prosecute and otnerwis:
support certain lawsuits in which both plaintiffs and defendants are alieged to have nac -
beneficial interest.

According to the complaint, plaintiffs sold their shares in American Independert to
Arch Capital Group Lta., but retained an interest in any potential damages to be awarde.
in two state and one Tederal lawsuit that had been commenced on behalf of American
Independent. These lawsuits are referred to by the parties herein as the Lederman
Lawsuits. The alleged breach of the reorganization agreement consists primariiv o
defendants’ failure to imvest more than $500,000 in furtherance of the Ledermar
Lawsuits, and in failing to give free rein to plaintiff Lewis Small (Small) to choose t
wimess list, and reple.e counsel, in the still-pending federal actior. Plaintifis deman:
damages which include the loss of value of their respective shares in any procezas w.aic
may be awarded in the Lederman lLawsuits.

Tne moving defendants <laim that plaintiffs havc engaged William V. Fos.. .
(Fox), American Independent’s expert in the Lederman Lawsuits, in connectior wit th-
plaintift: prosecution of their claims against aeizndanrts in this actior., includin
delenaant American Indeoenden.. and tne ""DH deiencants. who als. claim © proor .
mterest 11 the outcome of those lawsuits. Defendants ¢iaim that Fo™ 17 « conunuim
nemns oI welr feacrs. acnor trial tean.

Discussior

- TWo-Tep cnalvsis nas v.o2n created by tne courts 1o determin: whetherac
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conflict of interest wili rec. wre tae disqualificanion of an exper: witness (Kow. apou.
V.N.A., inc.. 207 ADzd 123 [3™ Dent 1993];. Firs:, th= court must determine whetner ic
was “objectivelv rcasonable for the party claiming 1o have initially retained the exp= 1>
concludc that a confidential relationship existed vetween them and ther, secondiy. 1c
ascertain if any confidential or privileged information was disclosed by said party tc the
expert.” Id. at 125 (emphases added). Where there are affirmative answers to both
questions under consideration, disqualification will be requirec. “while negative
responses to either inquirv will likely result in a finding that disqualification woulc not
appropriate.” (Id.: sce also Wang Labs. v Toshiba Corp., 762 ¥ Supp 1246 [ED Ve
19917

In the present casc, defendants claim that, under the objectively reasonab;
standard, they had, anda continue to have. a confidential reiationship with Fo::, and t =
they has ¢ disclosed confidential information to hini. Defcndants have offerec a com
Fox's +uly 15. 1999 retainer letter. under seal, 10 support the:r claim of an obiective -
reasonabie expectation that tney entered into a confidential relationshin with Fe...
Without jeopardizing the confidentiality of the terms of this retamner agreamen., suf. =
o sav that Fox exnressi ackno. jedged, ‘n his retainer statcmenst, ther he wouid "1
apnropriaie siens 1 2nsure tne confidentiality of ... con versation:. other communice -
anc an> materia. de enc.nts' send ” (Affica T of Suess L Senvartz. ase.. caEl
2009, Exi =

A

Plamtifis ciaim tnar they are not seeking 1o " -0 For. U0 t0 pave hr Cog
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his aliectance™ 1w defenaants, but seek, insteac, 1o present the substance of tne repor
created bv Fox m connecuon with the Lederman Lawsuits in order 1o prove tha1r clain.
against defendants in this lawsuit. If permitted to use Fox’s report, such evidence will ¢
offered to support the plaintiffs’ clai:1 that the federal i.ederme~ Lawsuit wouid hav:
succeeded if defendants had not breached the reorganization agreement by failing tc fuliv
fund that litigation, and had permitted Small to control that litigation. Further, arguer
Small. Fox's report has already been offered into evidence in the Lederman action:. #n-
is part of the public record. Piaintiffs claim that Fox’s August ¢. 1999 report. attacrac a:
an exhibit to the Schwartz Affidavit, states the issues for which he was retained and ti.
documents he used in forming his oninion. Citing Tower Ins. Co. of New Yorkv Sic o
New York (20 Misc 3d 698 [Ct C12008], Plaintiffs also argue that tne Defendants have
failea to allege that American International disclosed any confidential or privilegec
documents or information to Foy:, and therefore failed failing o sustain their burder o
proof on thz issue of disqualification

In response, th= Defendants argue that piaintiffs bear the burden of proving t -
right to retain Fox as their exper.. and that thev a2 pound o - tne previous rulings <
court's Specia’ Master in thz course of the nresent lingatior. uniess tnev are snov
plainuff 10 nave beer “cigariv errol.2ous 00 conrrar o lav - Howe oo tns asenc
riemseives acinovileda: that tic Snecla. v ST inalcarsd e riilngs staving mairn
retent 0T RO were Toarsiiminar | o ne 13STEST T10NOT Delns DT UL ant Lo Gols
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1aw on the “1squalification o7 expert witnesses, cited previously, makes clear that it 1s tn.
burden of the partv seeking disaualification 1o prove entitlement to that reiief by meeting
the two-part test set forth above
The terms of Fox:'s retainer letter make ciear that Fox and the defendants
contemplated entering into a confidential relationship. However, defendants have failc .
10 meet the second prong of the burden of proof by failing to offer any examples o
confidential information which was turned over 10 Fox in his role as their expert witnes:
n fact, they appear to be silent on the issue of whether confidential information wa.
actually exchanged. The court acknowledges that the defendants submitted an excern
from a January &, 2002 memorandum from William Lockhorn or American Independi=r..
They also submitied an excerpt from a March 11, 2002 e-mail from plaintiff Smal..
(Schwartz Affidavit, Exh D). However, it is unclear in tne papers what thes:
supniissions have been offered to prove.
The court also notes that it is o7 little import tnz: Smal: was still Chairman c: ©

Board of AIICO when Fox was retained to consult, and or to testify, on reinsuranc:
industry issues in the Lederman Lawswts. Jpon defendant:” proof that confidence -
exchangec with Fo... anv confidences ~mall mav nave ~ 2aned while chairman at 21T~
will not create « warver i deiendant:” r1¢ o 0 presevo tno confidentiality of such
Informea:on. or their relenionsmo * ith o ar. expe~ wines. Small has faiieq

an’ autnorit’ TOr ta crean o LV Al T aziengant. as & result of nis forme

LOSItION. as chat nan oo AliC



“[An expert engaged by tne opposing party should not be sought out and piaced 1
tne unethica; position of accepting a retainer from both sides.” Gnoj v Citv of New Yort.
29 AD2d 404. 407 (Z¥ Dept 1968). Whiie disqualification is not warranted because the
defendants have failed to meet their burden of proof by establishing that actual
confidential information was given to Fox, the Plaintiffs’ retention of Fox as their owr
expert may well place Fox in the untenable, even unethical, position of accepting a
retainer from both parties 1o this litigatior..

Gillv v City of New York (69 NY2d 509 [1987]), cited by plaintiffs, is mstruciv. I
the present circumstances. Gilly was decided pursuant to Uniform Rules for the Supren:
and the County Court § 202.17, Exchange of medical reports in personal mjury and
wrongful death actions. In Giliy, the Court neld that a physician retained by defendar..
wno nad “examined the plaintiff, formuiated his finding: and had them conveyed to bo:
parties in litigatici., should not be barred from relating the substance of his report waer
called as a wimess bv praintiff.” /¢ at 512. The phvsician would not pe placed in a
ethical dilemma urnder these circumstances, found the Court. since the physician’s i :f. .
had previousiv peen reduced 1o writing and served on the auversary, whersunon 1t c¢ .§
10 12 Ior tie exclusive use of the detendan:

it thr e 21t case, plaintfis sugges: tat thev onr wisn 10 use Fox & FEpor 3
supnor o7 1 aree sast Tnerefors even 11 eeienazit . nad susianed tnetr oura:
proc] cvtr o mouon and Fooo was discuaiitied from peimn: retainec a- plaintifi win

thers a0il N0 ebpear 1o o ey ousiach. . ethica. or otnervos.. o plamuff: " rigntw o
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Fox as a winess. or to the admiss:oility of Fox’s report int.: evidence 1. connection wir
plaintiffs’ case in chief.
Conclusion
Accordingly, it is
ORDERED that defendants” motion to preciude plaintiffs from engaging Wil.ian
W. rox, Jr. as an expert witness is denied.

Dated: October 28. 2009




