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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: El, \W>, In/ PART 
Justice 

- w -  

- MOTION SEQ. NO. no49 

The fallowing papers, numbered 1 to were read on this rnotlon to/for 

MBERED PAPER8 NU 

Notice of Motion/ Order to Show Cause - Affldavita - Exhibits ... 
Answering Affidavlts - Exhiblts 

3eplylng Affldavits 

Cross-Motion: ~ J Yes 
Upon the foregoing papers, it Is ordered that this motion 

I J.  S. C. 
Dated: QCT 2 ?ob! 

ON-FINAL DISPOSITION 
I 

Check one: FINAL DISPOSITION 

Check if appropriate: DO NOT PO 
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SUPREME ( 3 u w  OF THE STATE C>F NEW YORK 
COUNTY OF NEW YOFX 

LEWIS S’\/IAL,L. Individual IV and as Trustee of thc 
RICHARD SMALL VOTING TRUST and the AMERICAN 
INDEPENDENT COMPANY VOTING TRlJST; RICHARD 
SMALL; DAVID WILSTEIN; LEONARD WILSTEIN; 
DENISE WILSTEIN; GARY WILSTEIN; RONALI 
WILSTEIN; and FREDERICK GITTERMAN; 

J- ____________________________________rf__------------------------------------- 

Inde;, No. 6008n9/05 

PI ai n ti ffs , 

- ag ains t- 

I 

Defendants Arch Capital Group Ltd. and American Indepenaent Companies, ;-: 

as successor P! merger to American Indepenuent Insurance Holding Company [ h . f r i x  

lnden:iidont) (collectivel:;. the Arch defendants). and cefendantc TDH Capital P:;rtr?r 

and TT 9 111, L.P. (the TDH defendants ) move for an ordcr terminating the engagsmen ( 

maintiff ,i emert 0: the ground tnat tile defendants had txvjous1:- engaged the sal - 

b a c k y -  ou n c8 
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agreemen-., wnercin piaintifis allege ths. ckfenaanrs railcd to prosecute and otneiwis 

suppon certain lawsuits in  which both plaintiffs and defendants arc alieged to have nac : 

beneficial interest. 

According to the complaint, plaintiffs sold their shares in American Independei-:t to 

Arch Capital Group Ltd., but retained an interest in any potential daiiiages to be awarde, 

in two stat5 and one rederal lawsuit that had been commenced on behalf of Ameiicm 

Independent. These lawsuits are referred to by the parties herein as tlis Ledeman 

Lawsuits, The alleged breach of tne reorganization agreement consisl; primari jy or 

defendants’ failure to invest mors than $500,000 in furtherance of the Ledermar 

Lawsuirs, and in failing to give free rein to plaintiff Lzwis Small (Small) 10 choose t 1 . 7  

wimess list, and replxe counsel, in the still-pending federal actior,. Plaintiffs deman:- 

damages which include the loss of value of their respective shares in any proceea; wit 

mav be awarded in the Ledermaii Lawsuits. 

Tne moving defendants slajm that plaintiffs ha\.: engaged William Ti - .  Fo,_. . 

(Fox’], American Independent‘s expert in the Ledeman Lawsuits, in connectior wit :h- 

i3iaintifi; prosecution of their c la im against ciekndanrs in this actior,, inchdin; 

deienaant /mier-ican Indenenaep.;. and ti12 ‘.3X derenc!anr;. who ais.. clajm L prom . i:: 

i!iwest .‘:I th: ouKonie qftnose iawsuil:,. Defcndaim claim that Ea-: i i  i- conunuin, 

. I t . i  ~i tiicir icucr:. azior t:-ial tean. , ,,,: ,” t- 

Discussior 

[* 3]



confiict of inrerest wili rec, ire 1x3 disquaiification of an sxper witness ( A m .  idpoi / ,  

V.N..4., iuc.. 207 AD2d 123 [3rd Dent 1995.1). Firs:, tnr court must determine wnetne:. i; 

was “objectively rcasonable for the party claiming IO have initially retained the expe - 1:) 

concluclc th7t a c,onfidential relationship existed oetween them and theii, secondly. LC 

ascercain if any confidential or privileged iqfbrmatioii was disclosed by said party t r  th:“ 

expert.” Id, at 125 (emphases added), Where there are affimative answers to both 

questions under consideration, disqualification will be required. “whils negativ: 

responses to either inquiy will likely resuh in a finding that disqualification W O ~ L  I I ~ T  

appropriate.’’ (Id.: see also Wang Labs. v Toshiba CorF., 762.3 Supp 1246 [EP V r  

1991 1’. 

111 the present casc, defendants claim that, under the objectively reasonabi . 

standard, thcy had, ana continue, to have. a confiaentiai reiarionshin with Fo;:. and tl ;1’ 

they ha1 z disclosed confidential information to him. Defcndants have offer.ec a co--; 

Fox’s . i dy  15. 1999 rztainer lettcr. under seal, to supy~r-f; their claim of an objective 

reasonabit: expeGtation that t:iey entered into a confidential r-elationshir? witn FG;.. 

Without jeopardiziiiz - rile confidentiality of‘ thc terms of tiiis rctainer agreemen,. sui. 

to sa?’ tnat Far: e:,:pressl;r acino’. iedged, :n his retainz- starmienr, tk. :  he WOUiL “1; 

apnropriaie SKDS 10 znsure ti:,; ccmfidentidity o! ... c m  $rzr:iatiOi:i* othe:- conmunic:: 

ant. .m; materia. de m I~LS!  S E ~ I ~ :  _ ’  ;-4fliC3. 2 :  ofS1~i:A:. . S c i ~ ~ ~ ~ a ~ ~ .  >sc,.. C ~ I L : L  . 

2:109. Ex!: E 

. -  

-- 

. .. Pimi.ifis ciain: ma: tiis!! a:-:: IIJ: seeking I,. -’, .!-a ! * o : ~ .  : . to J-Jal 5 IIIJT ‘‘3: 

. . . . 
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his alieyancc" L defenuanti, but scel;, insteac, to presenr the substanc: of In: r e p x  

created by Fc?:: in connectioii with tne Lederman Lawsuits in order to prove t h x  claim 

against defendanrs in this lawsuit. If permitted to use Fox's report, such evidence will c: 

offered to support the plaintiffs' chi; 1 that the federal ied.ermy" Lawsuit would havt 

succeeded if defendants had not breached the reorganization agreement by failing tc, fuul~; 

fund that litigation, and had permitted Small to control that litigation. Further, arguyr 

Small. Fox's report nas already been offered into evidence ji i  the Ledernian action:.. ;In 

is pan of the public record. Plaintiffs claini that Fox's August c 1999 report. attacnl=c ?., 

an exhibit to the Schwar-rz Affidavit, states the issues for which he was retained and tl, 

documents hz used in forming hi; ogmion. Citing T O . I Y ~ T  Ins. Co. ofNew lori; v Sri 

New York (20 M i x  3d 698 [Ct ill ZOOS]? Plaintiffs also argue that tile rjsicndants ha\ L 

faiiea to allege tnat American International disclosed aily confidential or priviiegec' 

documents or information to For;, and therefore failed failing :o sustain their burdei :<- 

moof cui til: issue of disaualiiicatior, 

I \ '  

In response, t k  Deiendanr; argue tnat ni,-,intiffs bear tile burden1 of proving t 

right to reraiii Fox as their expcr.. and tha: they a:? D O U : ~ ~  t~ 7 tne previous ruling: r 

caurt s Specia: Niasre; in th: - , o u ~ e  of tiie n:-ssent lingam;-. iiniesc: ti-ie?' arz s i m  -:' 

Dlainriff IO n ~ > , > $  L e x  cearjy ? r m 1 . ? l ~ J ' c l S  0- conr-ar.  v ICV 

':ieinseives aci-noi,sTlzdg- ;nar ti,: S!xcie. ill: ST 2 -  inui::ar :ci I-!: ri iiag:, s~aving i>iaii-:- 

rery;l:-:' . 3- ~ ( j ; ;  ',?,JE;-? :?xiiinina;- ' ne I -.SI:\ I-.' : - .~PTI  3-- riel:: :- P:-\ u; .i: a- :. :. (I: 21.1 

ulriiiiatciyk1;:; mau: u y  t ' i i s  A r t  (J. mua;m I . . : ~ I ,  J A ~ :  I: 2 .  Fur-tii;. 1 1 , :  L:  

-. L l  . hc,wn- L . ,  ti-,:- JeIcnt I . 

-7  
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law on the -IisqualificatIon or expfrr witnesses, cited previously, makes clear that it is tn 

burden of tn: part!' seekin: disqualification to prove entitlement to that reiief by meeting 

the two-part test set forth abovt 

The terms of Fo:;.s retainer letter. make clear that Fox and the defendants 

contm-~plated entering into a confidential relationship. However, defendants have fail: .. 

to meet the second prong of the burden of proof by failing to offer any examples 0:- 

confidential infomiation which was turned over IO Fox in his role as their expert witnec 

n fact, they appear to be silent on the issue of whether confidential information wa. 

actuallv exchanged. The court acknowledses that tht defendants submitted an excern' 

from a January I;. 2002 memorandum from William Lockhorn of American Inaependyri, 

They also submitted an excerpt from a March 11, 2002 e-mail from plaintiff Sinal!. 

(Schwartz Affidavit, Exh DI. However, it is unclear in tne papers what thes. 

mx iissions have been offered to prove:. 

The coun aiso notes that it is of little iinnort ti::: Smal: was still Chaimian c; 1. 

Boa:-d of AIICO when Fox was retained to consult, a i d o r  to testify, on reinsuranc: 

industn issues in the Ledeman Lawsuit:;. J p o n  defendant; proof that confidencc 

sxchaiigec. with Fo;.. an!r confidexes :I. marl may nave 7 mied whilc chainniw at AIT 

will not creaie ;. warvc-. ;dsl:ndajiri' ri!, ..: &:) pres:--\-: t:;.. :oniidentialjty of'succ 

Inibrmz:;o;-,. DT their rel;.!ionsmn 1 i t h  .io:: al-. "vxnp--- u irnesi. hiiiall has faiieu I 

an autriorir:r i,.u t:ii' ct-earl ' 1  i: :. . 1. 2 1 7  

1;asitio~. as ma: ..naii 01 Ari 2:. 

n a a w  ai-; :: resui; ?f ni.; formc 
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“[AIin expert engaged by til5 opposing party should not be sought OUI and pixeci 11- 

tile unethical position of accepting a retainer from both sideL.*’ Gnoj 1’ Ci& qfNew Y~orIi. 

29 AD2d 404,407 ( I  st Dept 1968). Whiie disqualification is not warranted because th: 

defendants have failed to meet their burden of proof by establishing thar actual 

confidential information was given to Fox, the Plaintiffs’ retention of Fox as their owr 

expert may well place Fox in the untenable, even unethical, position of accepting a 

retainer from both parties 10 this litigatior-. 

Giflv v Cioi o fhew York (69 NY2d 509 [ 1987]), cited by plaintiffs, is instruc:iv,. i;- 

the present circurnstances. Gilly was decided pursuant to Uniform Rules for the Supreii. 

and the County Court $ 202.17, Exchange of medical reports in personal injury and 

wrongful death actions. In Giliy, the Court held that a physician retained by defendai.. 

wim iiad “examined the plaintiff, formulaIed his finding:; and had them conveyed to .DO: 

pames in litigatici,, should not be barred from relating the substance of his report wim 

A l e d  as a rn7:tneFs by niaintiff,’’ IL at 512. The phvsician would not be placed in a 

ethical dilemia under these circ-!,irnstances, found the Court. since tne physician’s ; :p 

had Drei”iously Deen reduced to writing and served on thc :iCr~srsar\r, u-nerzunon ir CL .s  

LO icr t ,  ; e  r ~ c i u s i ~ ~  us? of til2 defendai:: 

.:->Te. ? i t  casc, niaintiffs sugges: tilai th::.v o n r  wisii to use F o i s  rmw ; 

suDrio;-. ?: : ’‘11 I : ~ s ~ -  :ai.. Therefor-, we:-: if efenaai:. :, nad susramed tki i .  bum- 

n.-,\,,<- c, ._I t: - mm‘.x, mc  F ’. wa; ciiscuziiiied from oeiii,: ctainec a : ,  nlaintifri- m’:tn 

t x x  00;: xi xy~~:.d- 10 ~ :’ ‘ I - , !  scsiazl.. etnica. or O N ~ ; - V - . S ~ .  ic. niaiiitiff ’ rig:it 1. c 
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Fox as a witness. or to tne admiss:oiiiry of Fox’s report inr. cviaence 11. conneciion WIT 

plaintiffs’ case in chief, 

Conclusion 

Accordingly, it is 

ORDERED that defendants’ motion to preciude plaintiffs from engaging Wikan 

W, box, Jr. as an expert witness is denied. 

Dated: October 28. 2009 

ENTER: 
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