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. .  . . .. 

SUPREME COURT OFTHE STATE OF NEW YORK 
COIJNTY OF NEW YORK: PART 11 

LOIJ lS13 ALMON‘I’E, as Adininisti-ator of the Estate of 
OLGA AT,MON‘TE, 

INDEX NO. 1 034 1 1 /06 

JOAN A. MADDEN, J . :  

111 this post trial motion, plaiiitilT 1,uis Alnion(c as Adiiiinisti-aLor o f lhe  Estatc of O l g a  

AIIiiunlc, (“Plainti fly’,) iiiovcs pursuanl to CPLK 4404(b) for an onlcr sctting aside tlic .jury 

vclvlicl 011 tlic groirilds that thc verdicl is againsl the weight ol’thc cvidericc and for judgnient 

notwithstandir~g Ihc verdict. Del‘endant The Jewish l lomc and Hospital for The Aged (“JHII”) 

opposcs thc iiiotiori arguing that thcre was amplc cvidencc upon which the jury rendered a 

vcr-dict in h v o r  oi‘dcfendniit, that plaintiff‘ failed to iiiovt: for a direclcd verdict and thei-elbi-c 

uiaivcd the right lo n u k e  n motion for judgmcnt ~iolwitlistai~ding the vel-dicl, alld that cvcn if tllc 

issue is prcservcd, 110 grounds exist for granting the motion. 

In order lo scl aside iijury verdict and direct Judgiiiei~t in h v o r  01‘3 party, there mist bc 

“iio valid linc of  I-casoriiiig a11d permissible in l‘cl-cnces which could possibly lead i-ation:iI 

[persons] to the conclusion reached by the jury on thc basis o r  the cvidencc prcsentcd at trial.’’ 

Colic11 v. J-ialImarli C‘ards, 45 NY2d 493, 499 (1  978). In order to sct aside Lhc verdict as against 
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thc weight of the evidence aiici order a iicw trial i t  must be establishcd that “the jury could not 

have rcaclied tlic verdict on aiiy h i r  interpretation of the evidence.” Yakut v. Citv of New York, 

162 AD2d 185, 188 ( I ”  Dcpt 1990) (citing Nicastro v. Park, 1 13 N32d 129, I34 [2’ld Dcpl 

19851). For the reasons bclow, the court concludes that there is no basis to set aside thc verdict 

oii  cithei- ground and plaintift7s motion rniist be clcnied. 

PIaintifI‘suecl I H H  alleging, intcr alia, violations oTPiiblic Health Law 9 2801 -d (PHL),  

Almuiitc at tlic .IHI I .  Olga Almontc was a resident at JI IH fi-om July 7, 2003 until hcr death c)n 

Fchruary 27, 2005. Plainti rf alleged that JT-IH failed to provide propel- care Ibr Olga Alimntc so 

thal slic devcloped pi-essiire sores or ulccrs, suffei-cd froiii malnutrition aiid dehydration, iiiicl 

ultimately devclopod pilcuiiionia whicli caused her- death. PlaintiTl‘also alleged that C)Ig;i 

Alniontc’s trcaling physician, Dr. Kassabian, departed from good and accepted practice as to the 

rate of tlow of nutrition Olga Alrnoiitc received through a kcding ttibc. ’l’hc jur-y concluded that 

.IHH did iiot violate PI-IL $ 2801 -d, specifically finding JIIH did not violate certain iiiiplcliienting 

~-cgulalions, and that Dr. Kassabinn did not dcpai-t from good and accepted practice. 

Scctioll 2801 -d or the Public Health LAW providcs in  rclevaiit part ;is follows: 

Aiiy residential health care facility t h a t  deprives any patielit of said 
facility o r  aiiy right or benefit, as hereinafter dcfincd, shall bc liablc to 
said patietit for irijtiries suffered as a 1-esul~ ol‘ said deprivation, except 
;is hcreinaftter provided. For purposes or  this scction, a “right or 
hencfit”ofa patient of a residential health carc facilily shall mea11 any 
right or benclit created or cstablished for the well being of the patient 
by the temis of’any contract, by any state statute, code, rille o r  
rugtilation or by any applicable feclcral statute, codc riIlc or rcgulation. 

I n  [his motion, plaintiff rociiscs 011 issires relating to ii pressure ulcer which devclopcd oil 
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Olga Alriionte’s riglit buttock and relies on the following New York State Departriieiil. o f  Hcaltli 

1-cgulat ions ’ : 
( c )  Pr-cssure sorc.~. Rased on [lie compreliensive asscssiiieiit o r  cl 

rcsident, the facility shall eiisure that: 
1 )  a resident who cnters the I‘acility without pressurc sores docs not 
dcvclop pressure sores iiiiless the individual’s clinical condition 
dcmonstratcs that they wcre ~inavoidablc despite evcry reasonablc 
cfibrl to p1-cvcnl the111; alld 
2) a 1-csidcnt having pressure sol-es receives neccssary treatment 
a i d  sei-viccs to proniote healing, prcvent iiifectioii aiid prevcnl new 
sores fi-om devcloping. [ I O  NYCRR $41 5.12 (c)( I ) ,  (2)] 

Each r-csident shall receivc and the facility shall provide tlic 
necessary care and services to attain or iiiaiiikiiri thc highcst 
practicable physical, i-ncntal and psychosocial well-being, in 
accordmce with thc comprelicnsive asscssliiellt plan of care subject 
to the resident’s right ol‘selI‘-detennination. [ l o  NYCRR $41S.l2J 

‘I’he liicility shall have sufficient nursing staff to provide nursing 
mid rclatcd scrviccs to attain or iiiaintain 1lie Iiiglicst practicablc 
physical, .nicntal, a i d  psychosocial wcll-being of each resident, as 
ddcriiiined by rcsideilt assessmcnls and individual plxls of care. 
Thc facility shall assurc that cach rcsicicrit reccivcs treatiiicnts, 
medications, dicts and other health serviccs in accordance with 
individual care plans. [ 10 Nk’CRR (3”41S.13].2 

Based on tlic right buttock pressure sore, plaintiff argiiecl that JI 1H violatcd PHJI S; 2SOl-d 

and tllc abovc rcgulations, as tlic ulcer was avoidable aiid JHIi  clid not take every reasonable step 

‘PlaititilTs olhcr a1leg;itions rcly on the following New York Stale Dcparttricnt ol‘liealtll 
rcgulations: 10 NYC‘RII $415.12 ( e ) ,  range ofmotion; 10 NYCRR $415.12 (i), nutrition; 10 
NYCI‘KR 5 415.12(j), hydration; 10 NYC‘RR $ 41 5.12 (d), 111-inary inconliiience; and 10 NYCRR 
S; 41 5.12 (g), enteral fceding tirbes. 

’Plaintiff also citcs 10 NYCRK $415.26 which reqiiii-cs “a n~ii-siiig home facility [ to  beJ 
administer-cd 111 a riiaiiiicr that enables it to usc its rcsoiirccs cffcctively atid cflicieiltly to attain or 
niaintain the liigliest practicablc physical, mental niid psycho social well-bciiig of each residenl.” 
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to prevcnt it. PliiiiitiiT fiirthcr argued that Olga Almontc did not rcceive lhc necessary trentmciit 

rind services IO pi-cverit irircctjon so that the ulcer worxcncd. 

The trial testimony indicated that presssurc sores are classificd as Stagc 1 throiIgI1 Stage 

IV, with S ~ a g  1 thc lcast md Stage IV the most serious. A Stage I ~ilccr is character id  by an 

area O ~ I - ~ ~ I I C S S  01- change in skin color; Stage I1 by supcrlicial loss of tissuc; Stage I l l  as 

penetrating through thc subcutaneous tissue; and S t a g  IV as pciietrating into tllc inuscle and 

bonc. The cviderice showcd that Olga Almonte had three pressure sorcs betwecn the timc or’hcr 

ndniissinn on July 7, 20003 m d  her death on Fehruary 27, 2005. When admitled, Olga Alnio~itc 

had a sniall s;icral prcssui-e sore which hcalcd within thc rnontli.’ On January 8, 2004, when shc 

relm-iied lo I H H  after trcatment at Mt. Sinai, slic had ;i stagc IV tilccr 011 hcr right ha l lux ,  i.e. toc, 

which hcalcd by April 12, 2004.‘ ‘The riglit buttock ulcer, Ihc one at issuc, devclopecl in 

Decciiibci-, 2003. I t  was clociimciitcd as cl Stage I1 iilccr on Decenibcr 19, 2003 and progressed to 

Shgc IV by December 24, 2004. At ils largest, it incasurcd approximately 6.5 cix by 4.5 cni hy 

1 cm. Al the time of her death in February, 2005, it  was reduced in si7e to I ciii by .7 cm by .8 

ciii. Plainti l‘f alleges that had Olga Almonte reccivcd proper carc, this prcssilre sorc would not  

Imve devcloped nor would it havc progressed lo Stage 1V. 

‘I’hc wilncsses who testified as to llie medical issues agreed that (Illga Allnonte’s overall 

mcdical condition determined the nature of the care she reqiiired, and thi l t  as her coiiditioii 

delcrioi-aled, slit: was at  a grcatcr risk of dcveloping prcssurc sores. When :iditiitted to JHH, Olga 

‘This was classified as Stage I or possibly Stage I I  ulccr, and aItlio1igIi it recurred in 
February, 20004, it healed by March 10, 2004. 

JWliilc i t  recurred in October 2004, it hcaled by  January, 2005. 

4 

[* 5]



Aliiioiitc was 82 years old and cliagiiosed with deiiieiitia, syphilis and right sided weakness froin 

a stroke 01- cerebral vascular accident. She wcighed approximately I 1 1 p~)iuids, was incontinent 

and walked with assistance until hcr admission to the long tct-m care facility on August 9, 2003. 

On or about  Octobcr 21, 2003, Olga Almontc suffered a stroke which lcft her piraly7ed on the 

right sick u1‘licr body m d  conlined 10 a whccl chair. Ih, Kassabian, who is I3oard C‘ertiljcci in 

gcriatric and palliative care medicine, lestiGcd that Olga Alniontc dcvclopcd n condition known 

;is lhc “Cail~irc to tlirivu,” chariicterizcd by a loss of weight and appetite, iiiactivity aiici 

diminishmcnt of her nutritional status. According to Dr. Kassabian, this Icd to dchydration, 

i i i i  pai rm en t o I’ he r i i i i  n i  LI  n c sys te tti and m ul tip 1 e i t i  k c  tioris. W 11 i 1 c 111 ai t i t i  ff s geri ii t r  i c cx 1x1-t , L) r. 

lhipree, testificd that ~ h c  syndroiiie began in Jantial-y, 2004, defendant's gci-iatric expert, 131- 

C‘apobianco, testificd that il hegan earlier, and atlribiitctl i l  to  clcmcntia, or Alheimer’s disease, 

thc stroke aiid syphilis.5 

Rased on Olga Almonte’s cotidition, speciiically the fdilurc to thrivc sytidrwie, Dr 

Kassiabian testificd that tic discilsscd placcmcni of a fcd ing  tuke with T,ouis Alnlontc, Olga 

Almontc’s son and the Administrator of lie1- Estate, i n  the bcgiiining oT2004, but was iiiifiblc to 

obtaiii his conscnt until Noimibcr, 2004. Olga Almoiite died in Fcbruary, 2005 from pneiuiioiiia. 

Plaintifl‘allcges it was aspiration pneumonia caused by an cxccssivc ratc of feed thI-ough lhc 

t 11 b c . ‘ .I H H poi 11 t s 1 o t l i  c ci c;itIi c crt i tic at e w 11 i ch att I-i bu le s b ro 11 c h opi i e ii  111 I) 11 i a w j t 11 cciiri p 1 i c 3 ti o lis 

‘According to Dr. Capobianco, Alzhciiner’s is a chronic inllammntion of the hi-aiii and a 
progressive jtillamitiatory process, and in Olga Aliiiontt., hcr dementia a i ~ d  syphilis iinpacted 011 

her cognitive fitnctioning. 

“As prcviously stated, the jury lound that Dr. Kassabian did not dcpart fiorii good and 
acceptcd praclice regarding the rate of flow through the fecding tube. 
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froin Iiypertc~~ioii  and arteriosclerotic cardiovasculai~ disease, as the cause of rleatli, 

As iridicatcd above, plaintiff argues in this motion, that the verdict milst be set aside as 

against the weight ol‘tlie evideiicc as lhc evidence shows that the irlcer on Olga Almontc’s right 

buttock was avoidable, JHH did not make every I-casoiinl~le effort to prcvent her froti1 devcloping 

thc Lilcer, and J HH failed to provide the necessary care and services, i n  particular iuirsing and 

relatcd services. Spcci lical ly, plaiiili TI‘ argues that the cvidence dcmonstratcd that J1-l H I‘ailed lo 

provide sufficicnt stiirl- and specific trcatmcnt plans to inect Olga Almontc’s iiceds to prcvcnt tlic 

clcvelopment of tlic buttock ulccr, and to take appropriatc steps to ciisiirc tlic L I ~ C O I -  did not 

worsen, Plaintifl’argycs that a propcr plan arid CUC would liave cncoriipassed weight slii ftiilg 01- 

repositioning Olga hliiiontc holirly whilc she was in a wheel chair, rcriioving her (i.oiii the whccl 

chaii- cvery two hours and ;tppropria[e hygiene care for Iicr incontinence, iiicludirig bi-wcckly 

baths. 

Plaintiff points to lhc lestimoiiy o f  Olga Almonte’s treating I I L I ~ S C ,  Bclla Aguillar (Niirsc 

Aguillar), who pcrfoi-riied the skin integrity assessments. PlaintiCl‘ argues Iicr tcsliiliony 

est:iblished that Olga Al~iiontc’s care treatment plan originally put in place on July 7, 2003, was 

not updatcd oii h i g u s t  26, 2003 nor in Octobcr, 2003, Plaintiff argues that as Olga Almontc’s 

condition detcrioratecl after she suIfered the stroke, she was at a highcr risk o r  developing 

pressure sores and the plan should have been updated to provide interventions Ibr her riglit sided 

paralysis and coniinmient to a whccl chair. Plaintil‘f fiii-ther points out that the plan was not 

q 1 a t i . d  

Stage I 1  LIICCI., aiid that i t  was itpdatcd only aliei- the iilcei- progressed to Stagc 1V 011 Dcccmbcr 

24, 2003. Additionally, plaintiCl‘ argues that when the skin care plan was updated, i t  provided for 

Deccmhcr IC),  2003 when thc p1-cssiii-c sorc oii licr buttock was first ciocunicntcd as ;i 
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weight slii fting evcry two lic)Lirs, and giver1 Olga Almonte's paralysis, hourly weight shifting 

should have keeii or-del-cd. 

In support o l  this argumcnl, plaintiff relies on the Nursing Orders Accountability Itecords 

(NOARS) which detailed instrirctions to tlic nurse's aides, arid pr-ovidcd I'or positioning Olga 

Almonte cvcry two hours whilc in bcd, taking her out ofbed and placing Iior a wheel chair at 10 

amin., and rctirrniiig hcr to bcd alier dinrier, Specifically, plaintiff argiies that the p lm and thc 

NOARS, by riot providing for weight shifting every hour of a wlit:clchair-conlined patient, 

violatcd JHH' s  Departtitent oUNursitig Policy and Procedure for Skin Care l ) i -o t~cols ,~  Plai~itirf 

also argtics Ilia[ oncc Olga Alnioiite dcvclopcd the pressurc sorc on hcr buttock, the plan violatcd 

tlic Nu-sing l'olicy a i d  Proccdure by f~iilirig to rcquirc that Olga Rlmonte be r-cntovcd from thc 

whcel chair wery two hours rind placcd in bed fur pi-cssurt: rclicl', and that this was on ly  otcicrcd 

after thc buttock iilcer worswed 10 Stage 1V. 

As lo Ihc argiiiiients that JHH [ailed to proviclc proper hygiene ciirc, plaintifl'asscrts that 

propcr hygicne is critical lor cnsuiing tlial an illcontinent patient does not develop pressurc sores. 

Plainti If contends that tlic care p h i  provided for Olga Almoiitc to have bi-wcekly baths, hLi1 the 

cvidciicc showcd that she did no1 havc bi-weckly baths, and in Dccetnbor 2003, shc did not have 

a bath utili1 Dcceriibcr 24, 2003. 

Plaintifrpoints to Dr. Duprec's testimony that lhc prolonged pressure from sitliiig i i i  a 

wlicel chair c a w d  the prcssure sore on her buttock to dcvelop and Imvciited it from Iicaling, ;ind 

'111 a footnote, plaintiff argiics that altliough the policy and procedure called for the staff 
lo encourage weight shifting every hour, for a resident such as Olga Almontc who was suff'cring 
from dcmcntia arid was dependent 011 stafrfor all activities of daily living, weigh1 shi Fting every 
hour would liavc to be providcd. 
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Dr. Capobimco's testimony that i t  was a circulatory pressure that caused thc ulccr. Plaintil'l' 

further points to the lack of ai opinion by Dr. Capobimco as to 1hc spcciiic cijuse of the buttock 

ulcer or ihc clinical condition that reiider-cd 11ic ulcei-'s dcvelopmcnl unavoidable. As to Dr. 

Kassabian, plaintiffargucs his opinion 11131 thc dcvelopmcnt of thc ulcer was unavoiclable was 

iinpcachccl by his cieposilioii tcstimony that he had 110 strong opiiiion oiic way or the othcr ;is to 

whether i t  was unavoid;hlc. Eased o r  the foregoing, plaintiff argues that JHH failed to meet its 

biirden ha t  il used a l l  carc reasonably neccssar-y to prevcnt the devclopnient m d  worsening of- the 

p rcs s ii rc so rc . 

JJ 1H asscrts that it took all rcasonablc steps to prcverit lhc developnicnt of tlic prcssurc 

sorc on Olga hliiioiite's righl buttock and that i t  was tinavoidable. JH1-l points to tlie tcstimony 

of Drs. Kassabiiui and Capoliimco Iliat due to hcr terrninal illncss, dementia, strokcs, right-sided 

pxillysis, iiiii1iohiIily and Ihc fact that she was nuti-itionally coinpromiseci, O l g a  Alnto~ilc was 

prone to sk in  ulceration. JHJT also relies on tlie evidence that tlie iilcer which at its largesl 

measured approximalely 6.S cm by 4.5 cm by 1 cm, was rcducecl in size a1 the time ol'death to 1 

ciii hy .7 cm by .X: cm. JHJ I fiirlhcr argues that although it was classificd as a Stage LV ulcer, it 

did not reach the b o x ,  was not infected, nor was lhcre tunneling under tlic skin. JHH points to 

Dr. C'apol-,iaiicu's tcstiniony that the rcdtrction in tlie sizc of the ulccr and the I'act that it iievcr 

I-cachcd tlit: bonc, indicates that Ogla Almontc was rcpositionecl, wcight shifted and given propcr 

hygiene cart, since the ulccr would 1101 have hedcd in  tlic abseiice of such care. 

As to pliiiiiti~f's arguments that the plans fail to provide lor  proper cart and that the 

records fail to document that Olga Almontc was givw pi-opei- care, JHTI argues this clriiin is 

unsupported by the cvicicncc, Specifically, J11H argucs that bascd on Olga Almontc's overall 
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iiicdical conditioii, that slic was prone to ulcers, and bascd on the rcduction o f  tlie size oflhc 

iilccr m d  tliat it did not hccorne infected nor reach the bone, and the opinions or  Drs. Kassabian 

and C‘apobianco, the cvidencc shows that Olga Alinontc reccivecl proper care. JH 1-1 further 

argues that tlie rclevaiit plans at the time o r  Olga Almonte’s admission includcd not only the skin 

c u c  plan, lint also a strokc c x c  plan which notcd possiblc complicatiuns ofslrokc, includiiig 

imiiiobility arid pi-cssur-c sorcs. As lo the bitttock ulcer-, .IHW argiics that the care plan Ibr 

Dcccnibcr, 2003 provided that Olga Almontc was to be weight shifted when she was in the whecl 

chair, and tlie August, 2004 sarcty care plan stated that the shc was tto be positioned in lhc whcel 

chair so as to prevent leaning too iiiticli lo o ~ i c  side. JTIH also poiiils to Nurse Agiiilar’s 

tcstimony thal i i i  additiun to thc carc plans, at the bcginiiing o f a  sliif, she would discuss wilh the 

nursing staff w 1 ~ 1  had tu be done during the shif~,  and for patients with pi-cssurc sol-cs tlic 

iiislriictions wcrc to wciglit-shift tliosc paticnts every two hours. NLIW Aguillar also tcstificd 

h i t  weight shifting and positioning would be doric while removing Olga Almonte f‘rom her bed 

to tlic whecl chair, while preparing her Ibr bed i n  the evciiiiig, and while chccking her as to U I C  

nccd for carc and providing carc for incontinclice. Addressing plainli ff s assertion that JHH’s 

policy m d  proccdurcs rcquirc wcight shilling ol’a resident such as Olga Almontc every hour, 

JHH argiros that undcr tlic policy and procedure, hourly weight shifting is not maiidatcd, but 

ratlicr “cncoiir:igxi.” 

As foi- hygicne c;m, ]HI1 argues that Olga Almonle rcceivect a bed-bath :is part of her 

routinc mol-ning care, and that her perineal ai-ca was clcancd ~ i n d  Iiibricatcd as part of Iier c ~ e  for 

incontincnce. J H H  poiilts to the cvidcnce t h a ~  Olga Almonte was givcn proper care for the 

bullock tilccr ;is she was provided with xi air mattress, was turiicd and positioned, and was given 
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iiutritional suppleinents, JHH also points lo Dr. C‘opabianco’s testimony that if Olga Al~i ionte  

had been lclt sitting in tlic same positioii for long periods of time, sllc would have clcveloped 

ulcers oii both buttocks, and a resident such a Olga Almonle who was in  her ~ O ’ S ,  suffercd fkom a 

hilure to tlirivc syndrome and was incoiitineiit, could devclop a Stage IV iilcer in as lilllc ;IS two 

lo  tlirce clays. As to plaiiltiff‘s argiument that Dr. Kassabian’s crcdil~ility was inipeaclied by his 

deposition testimony, .I HIJ argues thal  this was an  issue l o r  the jiii-y. 

JI IH fiirther xgiics that the opinioii and testimony of Brenda Young:, its expert nurse, 

cstablished that the iiursing assigrimenl records for JIIH sliowed that Olga Alr-rionte was 

appropriately k m c d  and positioned, that tlie times reflected the proper protocol, and that slic was 

givcii pi-o’pei- Iiygic~ie carc. Furtlicrmorc, as to plaintil‘l’s claims that the care plan was not 

followed as Olga Alriiontc \viis not givcn hi-weekly ballis, Jl IH points to the cvidcnce that Olga 

Aliiiuiitc was comlxitivc, rcsislcd batlis aiid showers, and Nurse Young’s opinion that bcd- ballis 

were prelcrablc undcr such circiimslances. Finally, Jl IH points to Nurse Young’s opinion tliat 

staffing levels at JHl i  ofone iiurse and three to fivc certified Iiiirsc’s aides depending on the shirt 

was aclcqiiatc to provide proper care. 

‘l’wiiiiig to plnintifrs motion to scl aside tlic verdict, the question of wlicthcr a jury 

verdict is against the weight of- the cvidcnce “is esscntially a discreliol1ary and fnctual 

dctennii nation i~ivolving a balancing of many factors,” and 4 ‘ [ t ] h ~  opcralivc consideration in 

invoking tlie coui-t’s discretion . , . is a finding that the juiy could not have rcaclicd its verdict on 

any Ibir iiitcrprctations of the cvidcnce.” Yalkut v. City o l N e w  York, simra at 188. 

casc, while tlic medical cxpcrts gave conllicting opinions, i t  cannot be said that the jury  could not 

liave rcached the verdict on m y  [air interpretation o l  the evidence, u; Nicastro v. Park, supr-a. 

Jn t h i s  
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‘I‘lic tcstiiiiony of Drs. Kassabiaii and C’apobianco that due to hcr tcniiiiial illness, dementia, 

sti-okes, paralysis, immobility and h i l~ i r c  to thrive, Olga Almorile was susceptible to  skin 

u 1 c: c rat i o 11 s, was c rcd j b 1 c and not scrio 11s 1 y cli a1 1 en g cd . NUS e Ag u i 1 ai-’ s t cs t i i n  oil y r-ega I-d i n g t he 

mclliocls and fi-cqueiicy o f  procedures for weight shifting, tlie additional oral instructions givcti to 

the staf-f at the beginning of cach shift, together with tlie treatnient plans and NOARS, providcd 

sirfficieiit cvidencc h r i i  wliicli tlie .jtir-y could have inferred that Olga Almonk was givcn 

appropriate care to prcvent lhc clevelopment of prcssurc sol-cs. Moreover, Nurse Young’s 

testinioiiy was not undcrmiiicd, and Ilic jury could have accepted licr opinion that .I1 IH had 

sufficicnt nursing staff including nurse’s aidcs to properly carc Ibr Olga Almonte. When this 

cvidencc is considered in light of Olga Almonte’s overall niedical conclilioii and tlic fix1 thal thc 

care J I I H  provided resulted i n  significantly rcducing the s i x  and scriotislicss o r  the butcock t~lccr, 

a fair inlerpretalioil ol‘the cvidcnce slipports tlie jury’s  conclusion that the ulcer 011 Olga 

hlnionte’s i-iglit buttock was unavoidahlc, that JHI I took all practical slcps to prevent i t ,  and Ms.  

Almontc rcccivccl the necessary 11-eatmcnt and serviccs to prevent infections and ncw sorcs. 

Rascd 011 the foregoing, plaintil‘fs tnotioii to scl aside the verdict is denictl, 

Plaintif-f s motion fbr jiidgmeiit notwithstancling the verdict involvcs a11 inquiry as lo 

whcthci- thcrc is sufficicnt cvidctice 3s a rnatkr of law to support thc verdict. & C:olicn v.  

llallmark C:al-ds, supr;l at 498; Nicastro v .  Park, sii13ra at 132. This coui-t’s dctcnnination abovc, 

that a fail- iiitcrpretalions of tlie evictcnce supports the Jirry’s verdict, ncccssarily encompasses the 

detciiiiinaticsn that a valid line of rcasoiiiiig and pciinissiblc inl‘crcnces exist to lead rational 

persons to the conclusion rcaclicd by the jiriy, which is the stanclai-d applical7lc i n  considering 
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whctlier sufficient cvidence exists as a matter of law. T ~ L I S ,  plaintiffs motion for judgmeiit 

no tw i tli s t and i iig 111 c verdict is d eii i ed. 

Accordiiigly, it is 

ORDERED that the motion of T.ouis Alniontc as Aciministr-ator of the Estatc of Olga 

hliiionte to set aside the jur verdict and for judgrnent notwithstanding Ihc .jury verdict is deiiicd 

ENTER: 

.I .  s .c. 
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