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-against - 
Petitioners, Index No. 401041/09 - 

NEW YORK CITY HOUSING AUTHORITY, 

Petitioners Chemaine and Douglas Kinard, proceeding p ~ p  E, bring this Article 78 

proceeding, seeking to annul the determination by respondent the New York City Housing Authority 

(‘WYCHA” or the “Authority”) to terminate their tenancy. The final determination is set forth in 

a “Dctermination of Status” that was issued by the NYCHA on March 19,2009, which approved a 

March 4,2009 decision by Hearing Office Joan Pannell. 

Putitionem we husband and wifa, who reside at 2936 Avenue W, Apt. 1 A, Brooklyn, 

New York (the “Apartment”), pursuant to a resident lease agreement dated April 27, 2001; the 

building is owned and operated by the NYCHA. On May 20, 2008, petitioners were notified by 

letter that the Authority was considering terminating their lease. The charges against petitioners 

were set forth in a notice dated July 17, 2008 (the “July 2008 Notice”). The July 2008 Notice 

charged petitioners with a violation of their probation and a separate charge of non-desirability. 

Petitioners were accused of possessing or selling narcotics (to wit, crack cocaine) and possessing 

drug paraphernalia on two separate occasions, January 9 and April 9,2008. The July 2008 Notice 

sets forth that tha drugs and paraphernalia were recovered during the execution of scarch warrants 
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on the aforrmentioned dates. The probationary period on petitioners’ tenancy stemmed from an 

earlier proceeding which also involved allegations relating to crack cocaine. The earlier proceeding 

had been resolved by a stipulation entered into by Ms. Kinard and the Authority which set forth the 

terms of the five-year probationary period. 

After two adjournments to allow petitioners the opportunity to scuk representation, 

an administrative hearing was held on March 18, 2009. Testimony was given by Police Offlcer 

Sherwin Ifimm, Police Officer Lawrence Dunbar, Chumaine Campull-Kinard, and Douglas Kinard. 

In addition, a number of documents were admitted into the record, which included three New York 

Police Department (“NYPD”) Property Clerk vouchers for property removed from the Apartment 

during a search conducted pursuant to a search warrant; a certified arrest record for petitioners for 

April 9, 2008; and, an NYPD laboratory controlled substances analysis report. In her decision, 

Hearing Office Parnell, after discussing the testimony, sustained all of the charges, except for 

possession of drug paraphernalia on April 9,2008. Her dispositional finding was for termination. 

The Authority approved the decision and disposition. It is this determination that petitioners 

challenge. 

In their verified petition, the Kinards seek rcvarsal on the grounds that hey were 

unrepresented, the officers were b i d  against them, Ms. K i d  has scriow health issues, and they 

have not been charged with any criminal activity. Their claim for bias stems from the fact that 

petitioners filed a complaint with the Civilian Complaint Review Board (“CCRB”), chargin& police 
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misconduct on January 9,2008, at the subject premises.’ The fact of tho complaint to the CCRB and 

some of Ms. Kinard’s health concerns were mentioned during petitioners’ testimony. 

As to the first basis for r a v e d ,  the NYCHA rightfully argues that the Authority has 

no obligation to provide counsel at ib administrative hearings. In re Folks v. New YQ- 

AUttL. 27 A.D.3d 270,271 (1st Dep’t 2006); Citv 25 A.D.3d 

478,479 (1st Dcp’t 2006). In examining petitioners’ other claims, the allegations will be considered 

as challenging the Authority’s determination pursuant to C.P.L.R. 5 7804(3), on the grounds that the 

determination “was made in violation of lawful procedure, w89 afkcted by an error of law or was 

arbitrary and capricious or an abuse of discretion, including abwe of discretion as to the measure or 

mode of penalty or discipline imposed,” and pursuant to C.P.L.R. 8 7804(4), that the determination 

was not supported by substantial evidence. As pcp E litigants, the court must construe petitioners’ 

pleadings liberally. pozhman v, City of New Y& 29 A.D.3d 164, 168 (1st Dep’t 2006)’ &yg 

k s c n  v, Raum, 164 A.D.2d 809,8 1 1 (1 st Dep’t 1990). 

Initially, whlle the Authority addresses the issue of substantial evidence in its 

memorandum of law, no request to transfer the casc to the Appellate Division was made. Generally, 

when a determination is made from a heating, and a claim of “substantial evidence” is raised, 

pursuant to C.P.L.R. 4 7803(4), the matter must be transferred to thc Appellate Division. But, if no 

issues arc raised involving substantial evidence, a transfer is not required. 

’ Petitioners attached documents from the CCRB, dated January 24,2008 and April 16, 
2008, indicating that Mr. Kinard did not cooperate in the CCRB investigation. 
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Goldin, 95 A.D.2d 666,667 (1st Dep’t 1983); &lawwatt v. ,196 Misc. 2d 56,58 (Sup. 

Ct. Bronx Co. 2003). Here, petitioners’ pleadings do not raise any factual issues. Although the 

petition raises certain claims about the events leading up to the charges, by not challenging the fect 

that drugs were found at their premises, their previous probation, and the subsequent plea by Mr. 

K i n d  to a misdemeanor count of criminal possession of a controlled substance, none of the facts 

relied on by the hearing officer are disputed. Petitioners have not raised issues that must be reviewed 

under this standard. 

The petition will be construed as challenging the conduct on the grounds specified 

in Q 7804(3). The court’s review of an administrative action is limited to a determination ofwhether 

that administrative decision was mada in violation of lawful procedures, whether it is arbitrary or 

capricious, or whether it was affected by an error of law. Matttr of Fell v. B o d  of E&,, 34 

N.Y .2d 222,23 1 (1 974). “The arbitrary or capricious test chicfly ‘relates to whether a particular 

action should have been taken or is jutifled . , . and whether the administrative action is without 

foundation in fact.”’& (citation omitted). A detcrmination is considered “arbitrary” when it is made 

“without sound basis in reason and is generally taken without regard to the facts.” Id 

There is no basis to conclude that the decision was made in violation of lawfhl 

procedure or was affected by an error of law. The Authority is not required to provide 

representation, and petitioners were given time to procure representation. Petitioners were given 

adequate notice of the charges and given an opportunity to cross-axamine the witnesses, as well as 

present witnesses of their own. Nor can it be said that the dctermination waa arbitrary and 
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capricious, or an abuse of discretion, as the hearing officer was best able to assess the credibility of 

the witnesses, and the fact that drugs and drug parephernalia were recovered fiom the premisea wm 

not contradicted or denied. The ducision to terminate the tenancy was also permissible. Since drug- I 

related activity, regardless of whether the tenant knew of the activity, constitutes a sufficient basis 

to terminate the tenancy ofa resident in public housing -us. v. R& ,535 U.S. 125,130 

[ZOOZ]), i t  was not arbitrary and capricious, or an abuse ofdiscretion, for the Authority to terminate 

petitioners’ tenancy. 

The petition is denied and the proceeding is dismissed. This constitutes the decision, 

order, and judgment of the court. 

Dated: October 30,2009 : JOAN .LOBI ,J.S.C, 
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