
K-Sea Transp., lnc. v St. Paul Fire & Mar. Ins. Co.
2009 NY Slip Op 32601(U)

November 2, 2009
Supreme Court, New York County

Docket Number: 603520/07
Judge: Jane S. Solomon

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 111612009 I!*, , 

Y 
*r 

I 

SUPREME COURT OF THE STATE OF NEW YQRK - NEW YORK COUNTY ,) /,  
7 

PRESENT: 1 PART 6 I '  

IAE s. SaLOM'm 
I . .  .-- 

Index Number : 603520/2007 

K-SEA TRANSPORTATKlN 

ST. PAUL FIRE 
VS. 

Dated: 

SEQUENCE NUMBER : 001 
SUMMARY JUDGMENT 

1. 
I . .  . ~ .  . .  , 

INDEX NO. 11 ! / I  , 

MOTION DATE mr 
I f 

MOTION CAL. NO. 
- 1 

thin motion to/for 
I 

1 I .  

1 1  \ 

- - .  

,'! I , 
Notlce of Motion/ Order to Show Caure - Affldavits - Exhlbhs ... 
Anrworing Affklavtta - Exhibits 

Raplylng AffklavIta 

CrOss-Motion: ' -  Yes No 

;j &&kl A c c o r  Lee dh- i 
Upon tha foregoing paporr, it is ordered that thin motion 

qA-2 *2-d 

one: &FINAL DISPOSITION 

if appropriate: DO NOT 

&-0hI-FINAL DISPOSITION 
POST 

[* 1]



SUPREME COURT OF THE STATE O F  NEW YORK 
COUNTY OF NEW YORK 

! '  

I ,  

3 

X ------- _----------_-- -------- --------- 
K-SEA TRANSPORTATION, I N C . ,  Index No. 603520/07 

P l a i n t i f f ,  

-aga ins t -  ION, ORnE R ana 
PECIS 
DECLARATOR Y J f J D G W  T 

THE ST. PAUL FIRE AND MARINE 
INSURANCE COMPANY, THE ST. PAUL 
TRAVELERS COMPANIES, INC., 
COMMERCE AND I N D U S T R Y  IN 
COMPANY and AMERICAN I N T  
GROUP, INC., 

Defendants. 

----------- ---------x 
JANE S. SOLOMON, J . S . C .  
__I___---_--_---_- 

This action arises from an alleged s l i p  and fall 

accident  that occurred at a S t a t e n  Island facility owned bv 
plaintiff K-Sea Transportation, Inc.. (K-Sea) , a maritime shipping - 

company. K-Sea seeks judgment dec l a r ing  its entitlement to 

i n s u r a n c e  coverage f o r  t h e  claim pressed by the  i n j u r e d  person. 

Coverage was disclaimed by K-Sea's general  liability carrier, 

defendants The St. Paul Fire and Marine Insurance Company and The 

St. Paul Travelers Companies, Inc. ( t o g e t h e r  referred t o  as St. 

P a u l ) ,  and by K-Sea's workers compensation carrier, Commerce and 

Industry Insurance Company (Commerce). Defendant American 

International Group, I n c .  ( A I G )  is a ho ld ing  company associated 

w i t h  Commerce; it d i d  not issue a p o l i c y  to K-Sea. 

Phillip Oduro worked f o r  K-Sea as a deck hand until 

J u l y  5 ,  2006, when his employment was suspended pending  a company 
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investigation into h i s  part in an f d e n t i t y ' t h  ft r i n  

unless invited. 

2006. Although he was no longer  working,  Oduro was not 

discharged at this time. On August 28, 2006, Oduro filed for 

Oduro's last pay check was delivered on J u l y  20, 

unemployment benefits. On September 5 ,  2006, he visited the 

S t a t e n  Island facility t o  inquire into the status of K-Sea's 

investigation into his c o n d u c t .  Oduro alleged t h a t  as he left 

the facility, he fell and sustained personal i n j u r i e s .  K-Sea 

reported t h e  accident  to St. Pau l  the next day. 

Oduro filed a claim with the workers  compensation 

board. A h e a r i n g  was directed,  but Oduro did n o t  appear, and the 

workers compensation board dismissed h i s  claim on default. By a 

le t ter  dated October 13, 2006, K-Sea €ormally terminated Oduro's 

employment because he filed an inappropriate workers compensation 

claim ( L e t t e r ,  annexed as Ex. 16 to A f f .  of Adam Kaminsky, Esq. ,  

In Support  of Motion f o r  Summary Judgment) .  

In May 2007, Oduro filed a summons and complaint 

against K-Sea and the prope r ty  owner, Egret R e a l t y  Cosp., in 

Supreme C o u r t ,  Bronx County (the Oduro Action), alleging t h a t  K- 

Sea was negligent in maintaining the S t a t e n  Island premises. 

complaint did not mention t h a t  Oduro was an employee, or that he 

had f i l e d  for workers  compensation benefits. K-Sea tendered t h e  

summons and complaint t o  St. P a u l  v i a  an email message dated June 

The 
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7 ,  2007, whic i n c l u d e d  copies o 

of K-Sea Motion f o r  Summary Judgment, E x .  R ) .  St. Paul 

disclaimed coverage and refused to provide a defense on the 

ground t h a t  t h e  policy has an exclusion f o r  claims by employees 

i n j u r e d  w h i l e  "performing services" for K-Sea, and Oduro's claim 

f e l l  in t h i s  exclusion. K-Sea then tendered the claim to 

Commerce, which denied coverage because it provides workers 

compensation i n s u r a n c e  and is not  a general liability ca r r i e r .  

Under K-Sea's lease, it was obligated to indemnify the property 

owner, Egret Realty Corp., f o r  a l l  personal i n j u r y  claims arising 

from its use of the proper ty .  K-Sea hired its own counsel to 

defend the lawsuit (there is no claim by Egret Realty a g a i n s t  K- 

Sea f o r  defense costs), and it settled the Oduro Action f o r  

$90,000 a f t e r  these motions were made. 

St. Paul's Motion 

St. Paul provided K-Sea with general  l i a b i l i t y  coverage 

for personal i n j u r y  claims, subject to cer ta in  exclusions (St. 

P a u l  Marine General Liability Policy No. OL0900085, annexed to 

Kaminsky A f f .  at Ex. 1, Sec t ion  11: General Liability Coverages, 

p 2 0 ) .  The policy has an exclusion f o r  any claim t h a t  K-Sea may 

be liable under the Workers Compensation Law (Id., § 16 ,  p 25), 
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cont rac t  relating t o  t h e  conduct  of K-Sea's business, sub jec t  to 

exceptions not relevant here (Id., p 1 3 ) .  

st. P a u l  contends that K-Sea's claim is excluded 

because K-Sea could have been liable under  the Workers 

Compensation Law, and because Oduro was an employee at t h e  time 

of his accident. It is undisputed that but f o r  these exclusions, 

defend and indemnify K-Sea from St. P a u l  would be obligated to 

Oduro's claim. 

St, P a u l  f u r t h e r  argi es that it is not obligated to 

indemnify K-Sea for damages arising under the lease w i t h  Egret 

Rea l ty  because no demand for that claim was served on St. P a u l .  

This argument is rebutted by t h e  June  7 ,  2007 tender to St. Paul, 

which included a copy of the lease and requested t h a t  St. P a u l  

protect  K-Sea's interests,  and is fairly read as a tender of all 

claims arising in the a c t i o n ,  including those arising from the 

lease. 

however, it appears t h a t  Egret Realty did not incur any expense 

under the lease; but t h i s  i s s u e  i s  n o t  dispositive of the claims 

in this Lawsu i t .  

1 

Since  K-Sea defended and settled the Oduro Action, 
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On i t s  face, t h e  Oduro complaint makes no mention of 

h i s  former s t a t u s  as an employee, and alleges a standard f ;  1 .I ' ,  

W(1 ,'I disclaimed anv obliuation to defend the Oduro Action because i t  

allege a covered occurrence, even though f a c t s  outside the f o u r  

corners of those pleadinas i n d i c a t e  t h a t  the claim mav be 

St. Paul policy. St. Paul's disclaimer arose from its having 

learned fac ts  from its i n s u r e d  that could have bsen used to 
1 

' ! # ! I  
1 '  

present a legal defense to Oduro's lawsuit. T h i s ,  however, i s  " (  

, 1 1  ~ I ! "  

I , %  1, 

1 11' 1 

I'1 11, 

not  a valid basis to refuse to defend a lawsuit. Accordingly, 
' \  , 7 1 1  

' I  

those p a r t s  of St. Paul's and K-Sea's motions t h a t  seek summary 

judgment w i t h  respect to a declaration that St. Paul had a d u t y  

I t o  defend the Oduro Action are decided in K-Sea's favor .  
\ t '  I 
\ / I  I I '  

With respect to St. Paul's obligation to indemnify K- ' ' \  

' /  

' f l  i Sea, St. Pau l  argues that its policy excludes claims for which K- 

Sea may have been liable under t h e  Workers Compensation Law, and ' i' 

negligence claim for premises liability a g a i n s t  an ownes.and 

t e n a n t  in possession. St. Pau l  contends t h a t  it properly 

~ - _ . ~  ___--I-- - -  

duty t o  defend i t s  i n s u r e d  in a pending lawsuit if the pleadings ' \l'r; 

+ d d - -  ~ ~ . .  

meritless o r  not covered" ( F i t m a t r  i ck  v 'can Honda Mc, 
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K-Sea cou d have made a motion to ( 

, ", 

Law has been vested in the Worker's Compensation Board and it is 

therefore  inappropriate for t h e  courts to express views w i t h  

respect t h e r e t o  pending determination by t h e  Board" ( W w S n i c k  v 

~_crdan, 59  N Y 2 d  909, 911 [19831). While a motion to remand 

Oduro's claim t o  t h e  Workers Compensation Board to determine in 

the underlying action may have been appropriate, it was n o t  made. 

It cannot be said, however, t h a t  the record establishes that K- 

Sea would have been liable f o r  Oduro's claim under the Workers 

Compensation Law because the Workers Cornpensation Board dismissed 

the claim, and t h i s  court is not empowered to determine t h a t  the 

Workers Compensation Law governs Oduro's claim (id.). 

Where, as here, the insured has established that it had 

coverage at the time the claim arose' the insurer bears the 

burden of showing that the claim is excluded from coverage ( s e e ,  

Schulman v Group Health, he., 39 AD3d 223 [lgt Dept 20071,  

c i tZng Continental C a s .  Co. v Rapid-American Corp., 80 N Y 2 d  640, 

652 119931). St. Pau l  has no t  met its burden. Therefore, K-Sea 

is entitled to summary judgment as to indemnification as well. 
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I ,  

Commerce issued to K-Sea an  employer liability policy 

(designated Compensation Policy Number WC 5 9 4 - 6 4 - 7 8 ) .  The policy; , i : ,  I , 

( I  
I( 

(/1 
d i d  not f u r n i s h  general liability coverage, but o n l y  coverage f o r  

claims of acc identa l  bodily i n j u r y  arising in the course of the 

I n j u r e d  employee's employment by K-Sea. 

I 

As with the St. Paul 

motion, this r e q u i r e s  a determination of t h e  applicability of t h e  , , ,  , 
I 1  

Workers Compensation Law. K-Sea h a s  the burden o f  showing t h a t  
I 

' , * I  
i t '  1 

Oduro's Claim falls w i t h i n  the coverage afforded by the Commerce I { ' V  

and for reasons articulated above, K-Sea has no t  met its 

burden, SO Commerce's motion is granted and K-Sea's is denied as , 1 , 
I ,)I ; s f  ' 

t o  Commerce. Y 

F i n a l l y ,  AIG's motion for summary iudument. made nn +he I l i t  

granted .  Accordingly, it hereby is 

1. The motion f o r  summary judgment by defendant St. 
I 4; \ 

1 i f /  j' 

Paul. (motion sequence 01) is denied. I. !t I 

, '  I 

- 1  
f i  

\ 
{ I  

2 .  The motion for summary judgment by defendants  

Commerce and AIG (motion sequence 02)  is granted,  and the 

complaint is severed and dismissed as against each Commerce and 

AIG, w i t h  c o s t s  and disbursements t-n a a r h  = =  *=.,&A k*- *L- - '--- ' 

'I' I1 

I !* I '  

d u t y  to defend or indemnify K-Sea in connection w i t h  the Oduro I "  

[* 8]



' ,  

1 

of damages K-Sea is entitled to receive f o r  indemnification and 

reimbursement of reasonable legal fees and expenses incurred in 

the Oduro Action, plus in te res t ,  is referred to a Special Referee 
I 

to hear and r e p o r t  w i t h  recommendations, except t h a t ,  i n  the 

event of and upon the filing of a stipulation of the parties, as 

permitted by CPLR 4317, the Special Referee, or another  person 

designated by the parties t o  serve a s  referee, shall determine 

the a f o r e s a i d  i s s u e .  

5 .  Judgment hereon is h e l d  i n  abeyance with respect to 

St. P a u l  pending the r e p o r t  and recommendations of t h e  Special ' I rl 

Referee and a motion p u r s u a n t  to CPLR 4601 nr rappint f i+  + h a  

8 
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1 1  

I , [ /  

0 ;  
1 )  

( 3  
6. A copy of this decision, order  and declaratory 

judgment w i t h  n o t i c e  of e n t r y  shall be served by hand within 45 ' ,I 1, I 4 

days on t h e  Special Referee C l e r k  (Room 119) to arrange a d a t e  

for the reference to a Spec ia l  Referee. I: 
t i  lu!  (1, 

t Dated: November 

ENTER: 

J . S . C  

9 

[* 10]


