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Plaintiff, Tndex No. 

-against- 

thirty-Grst floor of a midiown Manhattan comiiie,rcial property. By this 1imtioii, defendant 

Frontpoint Pai-lners, I ,CC? (Frontpoilit) niovcs to dismiss the complaint pursuant to CPLR 

321 l(a)(5) and (a)(7). 

Plainiiff.is the owner mid landlord of 140 East 45"' Strcet, New York, New York (the 

building). By written lease, dated August 1 0, 2004. plaiiitift's predecessor-in-intcrt.st, 'l'wo 

Grand Central Tower, LLC', as owner, leased to dekiidant Stadia Ca.pital, L.L.C. (Stadia.), as 

tenant, Ihe entire 3 1'' floor of  the sulject huildiiig (the leased premises). 

Plaintiff claims that at some point i.n 2007, I'rontpoint tovk possession of the premises. 

Plaintill' furtlier contends that hy January 2009, defendants had ceased paying the required rent, 

resulting in plaintiiy s cointlieiiceiii.ent of a sunimary nonpayment proceeding iii the Civil Court, 

City of New York, Nnn-Housing Coiiimercial part under L&T Index No. 57060/09 (the Civil 

Court Proceeding). (In March 19, 2009, the parties entcred into a stipulatioii discontinuing lhe 

Civil Court Procceding, whereby the dekiidanls consented to thc entry of a Fi rial Judgment o r  

Possession against them for possessio11 01 the pre,iiiiscs and agreed to vacate the premises. 

[* 2]



Plaintiff expressly rescrved its claims against dcl‘endaii~s in the stipulation, and defendants 

vacated the premises on March 24, 2009. 

On April 17, 2OOc), plaintiff commeiiccd this action seeking both thc unpaid rent a i ~ d  the 

addilional rent that was, and would be duc and payable for the balancc of the lease term Plaintiff 

additionally seeks damages thal arc otherwise due and payable pursuant to tlie Icase. The 

complaint alleges Ihal Frontpoint assuiiied Ihe lease by npcration of‘law aiid is lhercforc liable for 

the unpaid rent, as well as  lor attoriicys’ fccs. ‘1 his motion to dismiss rollowcd. 

In support of their motion, Vroiilpoint argues that plainliff has failccl to cleiiionstrale that 

Frontpoint had not oiily becn assigned the Icase, but assumed il. Frontpoint f~rrtlier claims that 

plaintiffs allcgalions, devoid oC any claims that brontpoint had any c o m i i i ~ i i i c a t i o ~ ~ ~  with either 

Sladia ur defcndant about assuming the Icase, arc iiiere legal conclusions and are therefore 

iiisuificient to bind them to llie Icase. 

I n  particular, Fmn~point asscrts that p l a i d  K s  claim that the dcfendants sharcd thc 

premises arc based 011 Ihe contctition that both defendants allegedly h r c d  employees and 

persoimel. and are hot11 subsidiaries of Morgan Staiilcy & Po.  liicorporated (Morgan Sianlcy) 

The allegations advanced by plaintif1 that are mcaiit to indicatc awignmcnt of the lease include 

claim? that Frontpoini uscd tlic s m c  of’fice space, equiptnent aiid telcphoiic number- as used 17y 

Stadia; had i t e m  shipped to lhe premises, carc of. Stadia; generalcd a dircctory listing thc 

premises as offices for itself and its personnel teams, Frontpoint Stadia and Frontpoint 

Broohville; generated busincss cards listing tlic premises a b  its olfice locatioii and ~itiliziilg thc 

naine “Frontpoint Stadia”; aiid had mail, magaziiic sub~criptions, oflice furniture aud eqr~iprnent 

dclivcred tu tlie premises. Regarding payment ofthe renl. plainliff alleges that ITrontpoint, 
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through its parent company, Morgan Slanley. paid I'CII t to plainiiff. The cvnzplaini does not 

allege that Frontpuint madc direci payments lo plai~itifl.. 

While ackiiowlcdging that posscssion of the premises along wilh payment of the rent 

establishes a presumption of assigiuiicnl that satisf ir? Ihc statute of frauds (see ,Ycdwtor.u N 

Bel t rnn~ Mrritnl 7 h v l  IJ 11 Lnvcllc & Frnn, L I P ,  1.7 AD3d 869, 870 [3d Dept 2004(), Ernntpoint 

claims that the coriiplaiiit lacks csscntial allegations lo support tlic conclusion thal Stadia 

assigned the lease to krontpoint. At inost, plaintiff allcges that defendants are sharing the 

prem i scs. Frontpoint avers lhal ass i gnmcnt would require Stacl i a to rcl i iiqui sh exc lusi vc 

possession and coiilrol oT the prcmises. Frontpoint claims that such a reliiiquishn~ent is not 

alleged. 

Evcn if the cc7iir-t were to find that the complaint adequately pled an assigimeni to 

Frontpoint, Frontpoint argucs that any privity of estate hctween plaintiff and Frontpoint was 

allcgedly extinguished when plaintiff rcgaiiicd possession (11 the prcmiscs. According to 

Frontpoint, once said privity is extingui slicd, there uras no express assumption o ('the lease, aiid 

once plaiiiliff took possession of Ihc premises, any ubligations I:rontpoinl. U W C ~  to plaintit" 

allcgedly ceased. 

Frontpoini seeks the disinissal of plainti U's claim for attorneys' fces because Froiitpoiiil 

did iiot assiiiiie lhe ohligations 01. the Icme a i d  t h e d i m ,  caimot be liablc lor said lees based on 

a clefault under the lcase 

In opposition to ihe motion, plaintiff statcs thal it has made an adequate claim of 

assignment and assumption of the leasc. To quaIify as an assignmelit, plaintif( stales that it nced 

on ly  show a partial relinquishment of the premises by Stadia. Plaintiff argues that it has 
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submitted 21s proo1 suffrc,ien t documenlary evidence that FronIpoiiil was a.ssigncd tl part of the 

premiscs previously possessed by Stadia. Plaintiff claiiiis that additional evideiicc provided by 

discovery would a1 lcgedly conlirm the allcgations of assignment. 

Plaintiff asserts that it iieecl iiot allege that Frontpint paid rent directly to plaintiff or  that. 

Frontpoint directly contacled plaintiff to asscr't a11 assumption of the lease. 

In thc context o f a  ~noLion lo dismiss, tlic court itiust afford tlic pleadings a liberal 

coiistruction, take the allegations of the complaint as true and provide plaintiff the benefit of 

cveiy possiblc inference (Kcfi.opoliL~, JMC. 17 Goldinnti ,';nc~lz,s & C'n., 17 AD3d 209 [ I y '  Dcpt 

2OOSJ). The sole funct.iun o r  the court is to deteiniine whctlier tlic compl.a.int stales any 

cognizable theory (see, Lcou v M w / i n ~ z ,  84 NY2d 83, 87-88 11 9941. Howcver, mere coiiclusory 

assertions, as well as factual claims either inherently incrcdible or flatly contradictcd by 

docurneiitaiy evidence arc insufi-kie,nt against a motion lo disiiiiss ( s w ,  Sud 11 S Z . ~ ,  21 1 AD2d 

423,424 11'' Dept 19451). 

The parties refer tu Gcr/eway .T Groirp. I w .  11  P w k  Awnzrc €'hy,si~~im~., .P. C., 877 NYS 2d 

95 (2d Dept ZOOCI). With re.r;pe,ct to assuiiiption of a leasc, the Gatewcgi court foc?ui\d the 

following factors determinative: d e l n d a n t  took possessio11 of certain suites withii~ the prenliscs; 

del'endant paid rent; d&nd.ant placcd its imine on thc directmy; dc-lkidaiii I-cferued lo the lease as 

its lease in letters to plaintiilf-; defeiidaiit niaiiilained liahility insurance on 11ie premises; and 

dcfendanl. listed tlic sub.jcct suitcs ;IS the principal placc of business with the New York Stale 

Depaitment of State. According lo G u t e ~ q ,  when tlicse allegations are supprtcd by 

documciitary evidciice, a viable c1:iiiti Ibr assumption is present. 

Herc, plaintiff alleges that  Frontpoiiii: was in par-tial possession 01' the premises will1 
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Stadia. that Fn.mlpoint, in one forin or another tliroligh i tq parent company, Morgan Stanlcy, paid 

or rcimbursed Slaclia for its payment of rent; and that Frontpoint generated a directmy listing the 

premiscs a? offices tior itsclf'and its purronal teams. Thcre are no allcgations or evidence that 

Frontpoint referrcd to the lcase ac its leasc, or referred to itself as thc lessee o f  the premises; that 

Frontpoint maintained liability insurance on the premises; or tlut Frontpoint listed the prctnises 

11s iis principal place of business with the New York State lkpartmcnt of State. 

1'1ninliff has provided a n  adequatc claim tliai Frontpoint allegedly nssuincd the 

assignment oi' the lcase. Morgaii Stanlq , the parent coimpany, provided rent on Frontpoint's 

behalf and Froiitpoinl sliued Facilities will] Siadia. Stadia did not have to lotally ~~eliiiquished thc 

premises. Plaintiff has a l ~ o  prnvided a n  adequatc clailn I r  attorney's Tees. 

Accordingly, it is 

OICDbRED lhat Frnntpoint's motion to dismiss tlic coniplainl is dcnied; and it is fwther 

ORDERFD that Frontpoint is directed to SCI'VC an answer to thc complaint witliin 10 days 

after the scrvice o f a  copy ofthis order with notice of entry. 

LIA'SED: 
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