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PAUL G. FEINMAN, J.:

Petitioner moves pursuant to CPLR Article 78 for an order directing the New York City
Department of Health and Mental Hygiene (DOH) to amend the birth certificate of the infant
respondent Oscar Aspiroz to remove petitioner as the named father, and to vacate an
acknowledgment of paternity signed by the petitioner. The child’s mother, respondent Torres,
does not oppose. The City’s DOH has not opposed or otherwise appeared. Nonetheless, for the
reasons which follow, the petition is denied in its entirety.

Petitioner married Respondent Alberta Torres in 1987. (Pet. Aspiroz Aff. §2). On June
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22, 2005, Ms. Torres gave birth to Oscar Aspiroz. (Pet. Aspiroz Aff.  2). At that time,
petitioner believed that he was Oscar’s father and signed an acknowledgment of paternity. (Pet.
Aspiroz Aff. § 2). Oscar’s birth certificate lists petitioner as Oscar’s father. (Pet. Ex. D).
Alberta Torres later notified petitioner that he was not, in fact, Oscar’s father. (Pet. Aspiroz Aff.
7 4). A subsequent DNA test excluded petitioner from potentially being Oscar’s father. (Pet.
Aspiroz Aff. § 4; Ex. A). On February 16, 2006, petitioner was granted a judgment of divorce
from Torres. (Pet. Aspiroz Aff. 5, Ex. B). The judgment of divorce makes no findings that
there was any issue from the marriage. (Pet. Ex. B).!

On March 31, 2009, the Commissioner of Social Services filed a petition for child
support against petitioner. (Pet. Aspiroz Aff. § 6). However, that petition was dismissed due to
the fact that Oscar was not petitioner’s son. (Pet. Aspiroz Aff. 6, Pet. Ex. C).

Petitioner served the instant notice of petition and petition on June 29, 2009 on
respondents by mailing a copy of the papers to the New York City Department of Health and
Mental Hygiene and a copy to Torres at her home. (Aff. of Service). Torres served and file an
answer to the petition in which she does not oppose petitioner’s requests in the instant petition,
but objects to any possible motion by petitioner in the future to amend the child’s surname,
which is that of petitioner’s (Ans. to Pet. 14 1-6). DOH has not responded.

At the outset it should be noted that this court does not have personal jurisdiction over
two of the respondents because petitioner did not properly serve them. As concerns the City’s

DOH, it is required under CPLR 311 (2) that for a party to properly serve a New York City

'Although petitioner states that Torres executed an affidavit consenting to entry of judgment of
divorce and acknowledging that there was no issue from the marriage (Pet. Aspiroz Aff. § 5),
there is no affidavit from Torres included in the petition’s exhibits.
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agency, he or she must personally serve “the corporation counsel or [] any person designated to
receive process in a writing filed in the office of the clerk of New York County.” Here,
petitioner simply mailed the petition to the New York City Department of Health and Mental
Hygiene, and not the Corporation Counsel of the City of New York, Failure to serve cdrporation
counsel deprives the court of jurisdiction.

This court also lacks jurisdiction over respondent Oscar Aspiroz since he was never

~served. Such notice should have been pefsonally served on his parent or guardian pursuant to

CPLR 309 (a). Accordingly, the petition is denied as against both the DOH and Oscar Aspiroz.

As for respondent Alberta Torres, she was also improperly served, because service of a
petition by mail is not authorized (CPLR 308). However, Torres appeared in this proceeding by
filing an answer to the petition, and her answer did not include any objections to the court’s
personal jurisdiction over her. Therefore, she waived any personal jurisdiction objections.
(CPLR 320 [b]).

Because the court lacks personal jurisdiction over the City’s DOH, the branch of the
petition seeking amendment of Oscar’s birth certificate must be denied for tﬁat reason alone.
However, even if the court it did have personal jurisdiction over DOH, the petition would still be
denied. CPLR Article 78 provides that upon motion from a peﬁ'tioncr, a court may compel a
state body or officer to perform a non-discretionary duty. Implicit in Article 78’s framework,
however, is the tenet that a party must first exhaust all his administrative remedies. (Community
Sch. Bd. Nine v Crew, 224 AD2d 8, 12 [1* Dept 1996]). In this case, petitioner makes no
allegations that he sought to amend the birth certificate by first asking the Department of Health
and Mental Hygiene to do so. The DOH has established procedures concerning how to change a
birth certificate. According to the provisions of the Rules of the City of New York pertaining to
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the DOH, a new birth certificate may be filed if the department receives notice “from the clerk of
a court of competent jurisdiction, or proof is submitted of a judgment, order or decree”
respecting the parentage of the child. (24 RCNY § 207.05[a][2]). Petitioner could ilavc simply
had spbmittcd to DOH the order of the Family Court magistrate dismissing the child support
action. If DOH had then refused to change the birth certificate, this Article 78 action would have
been proper. Without any evidence that petitioner sought and was denied relief by DOH, it is '
premature to compel DOH to take any action. |

As for the branch of the petition requesting vacatur of petitioner’s signed
acknowledgment of patemnity, this court lacks subject matter jurisdiction over such a request.
Family Court Act § 511 provides that the Family Court has exclusive original jurisdiction over
actions to establish paternity. Petitioner’s request to vacate the signed acknowledgment of
paternity must be brought there.

As concerns respondent Torres’ opposition to any change of her son’s last name, there is
no application before the court regarding a name change, and therefore her opposition is
academic. Accordingly, it 1s

ORDERED and ADJUDGED that the petition is denied in all respects and is dismissed in

its entirety .

This constitutes the decision, order, and judgment o/f%a M
Dated: November 6, 2009 *;//d/a/i

New York, New York J.S.C.
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