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22 CPS OWNERS LLC 
vs. 
CARTER, JASON D. 
SEQUENCE NUMBER : 001 

DISMISS ACTION 
MOTION s m .  NO. 

MOTION CAL. NO. 

_--------I 
. . _ _ _  _.. .his motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replylng Affidavits 

. 

- 
Cross-Motion: !I Yes 

Upon the foregoing papers, it is ordered that this motion 

In accordance with the accompanying Memorandum Decision, it is hereby 
._ +-. 

ORDERED that the branch of the motion by 22 CPS to dismiss the complaint a s  asscrtcd . 
against it pursuant to CPLR 32 1 I (a)(7) based on plaintifi's failure to state a cause of action is denicd 
as to plaintiffs fourth cause of action for replcvin; and it is further 

ORDERED that the branch of the motion by 22 CPS to dismiss the complaint as asserted 
against it pursuant to CPLR 32 1 1 (a)( 1)  based on documentary evidence is denied as to plaintiffs 
fourth causc of action for replevin; arid it is further 

ORDERED that the braiich of the motion by 22 CPS to dismiss the coinplaint as asserted 
against it pursuant to CPLR 321 l(a)(7) based on plaintiffs failure to state a cause of action for 
breach of implied covenant of good faith and fair dealing is granted and the fifth causc of action is 
dismissed as to 22 CPS; and it is further 

ORDERED that the branch of the motion by 22 CPS to dismiss the complaint as asserted 
against it pursuant to CPLR 321 l(a)(l) based on documentary evidence is denied as to plaintiffs 
fifth cause of action for breach of contract; and it is further 
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ORDERED that the branch of 22 CPS's motion attorneys' fees is granted, and assessment of 
attorneys' fees and costs incurred in connection with 22 CPS's dcfense of the fifth cause of action 
shall be held on Ja~i~iary 25, 2010 at 1O:OO a m . ,  in Part 35, locatcd at 60 Centre Street, New York, 
New York, Room 543, before Justice Carol Edmead, and it is further +. 
Trial Support Office (Room 158) within 20 days of entry, file of a note of issue and a statement ol' 
readiness and pay the propcr fees, if any, for the assessment hereinabove directed. denied; and it'is 
further 

ORDERED that 22 CPS serve a copy of this order with notice of entry upon the Clerk of' thc 

ORDERED that the branch of 22 CPS's motion for sanctions is denied; and it is further 
ORDERED that 22 CPS serve its Answer within 30 days of entry of this Order; and i t  is 

ORDERED that the parties appear for a preliminary conference on January 19'20 10, 2: 15 

ORDERED that 22 CPS shall serve a copy of this order with notice of entry upon all parties 

further 

pm.;  and it is further 

within 20 days of entry. 

This constitutes the decision and order of the Court. 
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P 1 ain tili; 
-against- 

.$- 
Index No.: 109748/0c) 

JASON D. CARTER Ik /a  5. DOUG1,AS COI EN, 

CAK‘fGR MANAGEMENT COW., and ANDREWS 
BT JILDING CUKP,, 

JULIA CARTER, 22 HOTJSE, LLC, 22 CPS, r,w, 

MEMORANDUM DEClSlON 

Defendant 22 CPS, LLC (“22 CPS”), moves for an order (1  j pursuant to CPLR $ $  321 I 

(a)( 1) and (a)(7), disinissiiig the coinplaint of plaintiff22 CPS Owners, LLC (“plaintiff”); (2) 

piirsuarit to Article XXV of the govcrniiig lease, awarding defendant 22 CPS, LLC its attorneys’ 

fees in this action; aiid (3) pursLi;uit to NYCRR 130- 1 ,  sanctioning plainlifi‘ [or its Givolous 
-I- 

conduct 

According to the complaint, in December 1977, by a 30-year writtcii lease niadc by aiid 

between plaintiffs predecessor as lessor and defendant Jason D. Carter W a  J. Douglas Cohen 

(“Jason”) as lessee (the “Master Lease”), Jason became the lessee of the building located at 22 

Ccntral Park South, New York, New York (the “Building”).’ I11 Scptciiibcr 1996, dcfcndant 

Jason assigned the Master Lease to a coinpaiiy he owlis and manages, dekndant 22 House, LLC 

(“22 Iiouse”). In March 2004, 22 House assigned the Master L,easc to 22 CPS, LLC (“22 CPS”), 

I -t. The Building is a seven-story mixed-use building, containing appi-oxiniatcly 2; rcsidcntial apaitincnts on 
the second through sevciith floors, and commercial retail space on the first floor. 
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aiiothcr conipariy Jason owns arid controls. Plaintiff purchased the nuilding in April 2006, 

thereby succeeding to the lessor’s interest under the Mastcr Leasc. As such, plaiiitiff bccanic the 

lessor and 22 CPS was the ground lesscc of the Building pursuant to the “Master Lease.”’ 

‘llicreafter, the term of the Master Imsc  cxpircd on April 3, 2008. 

Plaintiff allcgcs that Jason and delendant Julia Carter (“Julia”) reside in the 7“’ Floor 

apartment (thc “Pcnthousc”) in the Building, and claim that their occupancy o l  the Peiilhuuse 

under a purported “Penthouse Lease” is a tenancy subjecl to rent stabilimtion. Under the 

Penthouse Lease, defendant Jason, or an entity owned and controlled by him, purported to lease 

the Penthouse to 1iin1.~ Plaintiff also alleges that Jason and his successors were responsible lor 

all of the rnanagciiicnt and day-to-day business operations of the Building, and thus should have 

maintained regular and customary business records (the “Rooks and Rccords”), including leases 

and lease renewals, rent rolls <and docunicnts filcd with fcdcral and local agencies, and otlicr 

docuinents relating lo the occupants of thc Building. I lowcver, dcspite plaintiff-s rcqucsts, and 

in  violatioil of the implied covenant oi‘good h i th  and iair  dealing inherent in the Master Lease, 

Jason refuses to turn over the Books and liccords of the Buildings which iiiakes it extreincly 

I 

-1 
See al’lidavit or  Diane Hunt, the Properly Manager at Andrews Building Corp. (“Anclrews”), a defendant 2 

in this action and the former iiianaging agcnt of tlic sulject premises. 

3 Plainti~fclaims that a person or entity cannot lease real property to itself. Upon the iiinking ol’the 
Penthouse ILease, Jason’s purported interest in the Penthouse Lcasc mcrged with h is  interest in  the Penthouse under 
tlic Mastcr Lease and the I’enthouse Lease is a nullity. Therefore, upon tlic cxpiration o f  tlic lerm of  [lie Mastcr 
Lease. Jason and Julia righl lo occupy the Penthouse ceased pursuant to the Rent Stabilization Law or Code, or 
otherwise. I:urtlicr, whcn the owner or lessor o f a  residential unit subjccl to rent stahilization occupics said unit, the 
unit ceases to be subject to rent stabilization. Nor have Jason and Julia paid any rent or use and occupancy since 
April 2006. Thus, plaintirf seeks a declaration that. inter d i u ,  neither defendant Jason rior Julia is a rent-stabilizcd 
tenant ofthe Penthouse (tirst causc of action), upon the cxpiration of the Building’s entitlement to tax benefits, the 
residential apartments ccased to be subject to rent stabilization (second cause of action), and thc Pcnthousc ccascd to 
be sihjcct to rcnt stabilization when Jason took possession of mi le  (third cauw o r  action). 

2 
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difficult or impossible for plaintiff to properly operate and manage the Building. 

Thereforc, plaintiff seeks a declaration that, inter diu, plaintiff is entitled to immediate 

possession oi‘ the Books and Records which dei‘endarits must deliver to plaintiff pursuant to 

CPLR Art. 71 (Fourth cause of action for “Recovery ol‘Chalte1”) and for defendant's violation of 

thc iiiiplied covenant of good faith and Fdir dcaling contained in the Master Lease (filth cause 01. 

action). 

Mo/ion hy 22 C‘PL5’ 

22 CPS argues that plaintiffs claims against it should be dismissed. The only issue tu be 

placed bcfore the court regarding plaintifl’s fourth cause of action to rccovcr “chattcl” undcr 

CPLR Art.71 is which party has the possessory right to the chattels. Here, the Books and 

Rccords were not wrongi-ully taken and wcre not wrongfully detained. The Books ~ind Records 

-t- 

arc tlic property solely of22 CT’S and plaintiff lias no posscssory rights therein. As to 

possessioii, plaintiff fails to allege the basis of its alleged “entitlement” or for that matter, the 

basis of such “urgent need” although “urgent nced” docs iiot give rise to legal riglit. ‘fhe only 

allegations in the Chmiplairit relating to 22 CPS relatc to 22 CPS’s intcrest in thc Building 

pursuant to the Master Lease. 22 CPS timely surrendered possession of tlic Building, no longcr 

has any interest in tlic Ground 1,case or the Building or m y  uncollected renls, and complied with 

all d i t s  obligations and undertakiiigs under its “Ground Lease”; the Complaint does not allegc 

otlicrwise. Also, lhe Ground Lease not only docs not provide plaintiff with any rights relating to 
, I . .  . , . , .-, . , ,  , .  .. --1; 

22 CPS’s Books and Records, but in fact, precludes plaintiff undcr section 28.01 froiii claiiiiirig 

any such right as to 22 CPS’s Books and Records and limits plaintiffs rights and remedies l‘rom 

and after thc expiration oi-the term ol the  Ground Lease. Nor docs plaintiffhave any claim for 

3 
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breach of contract, because the Ground Lease docs not iniposc upon 22 CPS any obligation after 

thc Ground Lease expires. Accordingly, as plaintiffs rights and remedies as to 22 CPS arise 

solcly out of and are subject to the terms and conditions of the Ground Lease, plaintiff has 110 

basis in law or [act to make any posscssory claim as to 22 CPS's Books a i d  Records. Further, 

although 22 CPS i i i  fact is a new York liinited liability coiiipany and was the ground lessee ol'tlic 

Building, co-dcfcndant Jason never owned or conlrolled 22 CPS relating to 22 CPS's operation of 

the Building during thc term of the tiround Lease. 

A ..+- 

As to the second requisite showing of dcmand, plaintiff fails to allegc tlint 22 C'PS 

refused a demand for its books and records. Nor cui  plainliil'make any such allegation, because 

plaintiff "had unfettered access to all rent rolls, leases, DHCR reports, and other books and 

records relating to tlic Duilding" and 22 CPS's managing agent "has provided Plaintiff with 

copies of' all books and rccords relating to the Buildi~ig."~ Accordingly, the fourth cause of' action 

for replevin must be dismissed as against 22 CPS. -+--.- 

It is also argued that the Mth cause of action for breach of contract must bc dismisscd as 

duplicative of the fourth cause of action. Fui-thcr, thc court should iiot, under the guise of 

According to the affidavit of Dianc Hunt, Andrews was defendant 22 CPS's managing agent of the 4 

Building whilc 22 Cl'S was the ground lessee. Andrews maintained all books and I-ccords relating lo the operation 
and management of the Building, including all leases, tenant lists, rent rolls, and DHCR reports. At the time 22 
CPS's leasc tcmiinated in April 2008, all records pertinent to lhc management of the building, including all paid 
invoices, all bank statements, any lax filings, all leases, copies of DHCR tilings and all tenant correspondence was 
forwarded lo 22 CPS. Thereafter, from April 2008 through April 2009, the BLiildiiig's owners, plaintiff, continued to 
I-etain Andrews as the nianaging agcnt orthc Building for. a period of one year. As such, plaintiffhad unfettered 
access to all rent rolls, Icases, IIHCR reports, and other books and records rclating to  thc building. Upon 
tcrinination of Andrews' tnanapcnicnt contract i n  April of 2009, plaintiff's representatives came to Andrews' ollicc 
and picked up all I-words in  the possession of  Andrews relating to the building, including all paid invoices, all bank 
statcnients, any tax tilings, all leases, copies of DHCK filings and all tenant correspondence. Andrews provided 
plaintiff with copies of all books and I-ccurds relating to the Building that are or were in Andrews' posscssion, 
custody or conhol. Hunt  is unaware of  any book or record I-dating to  the Building that has not been provided to 
plaintiff. ' .  . '  ,+ 
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coiilract interpretation, iiiiply a term which the parties themselves fiiiled to insert or otherwise 

rewrite the contract. And, an essential elenient of a claim for breach of the implied covenant of 

good hi th  is that the acts or oniissioiis complained 01 frustrate the basic purpose of the 

agreemelit and deprive plaintiff ol'ils rights to its benefits, and here, the Complaint hi ls  to allege 

aiiy facts relating to the purpose of tlic C;rouiid I,casc or tlic deprivation of plaiiitiff s benefits 

thcrcunder. Nor does any porhm of the Ground lxasc ciititlc plaintiff to the delivciy of 22 CPS's 

Books and Records, but expressly releases 22 CPS from m y  such obligation. Thus, the fifth 

cause ol'action must be disiiiisscd as against 22 CPS. 

.-c 

Furthcriiiore, lo the extent lhal plaintifl'slyles ils claims as arising under lhe Ground 

Lease, and upon the Court granting the instant inotion, 22 CPS is entitled to an award of its 

reasonable attorneys' fees and court costs based oil the attorneys' fees provision therein. 

In addition, sanctions should be iinposcd upon plaiiitiff for its frivolous conduct. 

Plainlifys clairiis and allcgations arc wholly "without nicrit in law" arid thc Complaint "asserts 

material factual statciiiciits that are false." Further, as set l'orth in the accoiiipaiiyiiig Hunt 

Ai'fidavit, plaiiitiff coiiiiiiciiced a litigation against 22 CPS to recover Books and Records that are 

already in plaintiffs 17osscssicm. 

Plnintif~s .. Opposilion 
t 

Plaiiitifi's claims against 22 CPS are simple, non-iiioiietary, and based upon principles of 

fairness and coiiiinoii sense. A h  the Master Lease expired and 22 Cl'S had no further interest 

in the Building, 22 C'PS refused and failed lo turn its Books and liecords over to plaintiff. 22 

CPS does iiot subiiiit an affidavit either denying that its has the Hooks and Kccords, or stating 

that it has already turned the Books and Records over to plaintiff, or given plaintiff access to 

5 
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them. Indeed, 22 C'PS's iuoviiig papers contain 110 affidavit from 22 C'PS at all. Kathcl-, 22 C'PS 

bases its riiotioii solcly on the affidavit 01 Diane Hunt and she is not a property nianagcr for 22 
4. 

CPS 22, but for Andrcws. Wliilc 22 CPS was the lessee under tlic Mastcr I.,casc, Aiidrews was 

thc managing agent o l  lhe Building, and maintained the Books and Records. Since plaintiff is tu 

be given the beneiit oi' every fivorable inference, plaintifi's allegations that 22 CPS failed arid 

refused to turn thc Books and Kccords in its possession over to plaintiff mist  be deemed true. 

[Jpon the expiration of the Mastcr 1,case in April 2008, Andrcws turned over all the Books and 

Records to 22 CPS and from April 2008 through April 2009, plaintiffcoiitiiiued to rctain 

Aridrews as lhe managing agcnt of the Bui Iding. Significantly, the only piece of relevant 

information that can bc drawn fioni this affidavit is that 22 CPS has possession and control ofthe 

Books and Records. Sincc Andrews forwarded the Books arid Records to 22 CPS in April 2008, -+- 

it is impossible for Andrews to have given plaintiff access to tlic Books and Records from April 

2008 through 2009. Andrews could not have given plaintiff access to the Hooks and Records 

from April 2008 through April 2009, when Andrews had already reliiiquished control over tliesc 

documents to 22 CPS prior to this lime. Even assuming that Aiidrews gave plaintiff an 

opportunity to rcvicw the Books and Records it had i ti its possession (which plaintiff veheiiieiitly 

dciiics), such conduct is entirely irrelevant to 22 CPS's obligation to turn over the Books and 

Records it might have related to the Building. Thus, 22 CPS's motion to dismiss the complaint 

should bc dcnicd. bccause 22 CPS has not shown that it turiicd tlic Hooks and liecords w e r  to 

plaintiff or even that plaintiff otherwise had access to tlic Hooks and Kccords. Notably, even had 

22 CPS produced documcntary cvidcnce that it had turiicd ovcr thc Books and Iiccords to 
I 

plaintiff (which it  has not), this still would not warrant dismissing the complaint against 22 CPS 

6 
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since, as set l'orth previously, on a iiiotioii to dismiss a complaint, all the ficlual allegations o l  h e  

complaint inust be deemed true, wilh the plaintiff bciiig givcii tlic bcncfit ofcvcry favorable 

inference. Further, as shown in the affidavit of Victoria Robles, ncither Andrcws, 22 CPS, iior 

any other defendant has, afier due demand, turiicd ovcr the Books aiid Records to plait~tiff.~ 

4- Additionally, 22 CPS has entirely niisintcrprctcd and/or misrcprcscntcd I'aragraph 28.0 1 

of the Ground Lease, wliicli providcs that should the teriaiit under tlic Master I m s c  default or 

breach any of the tcnns thereof, then, as the landlord's sole remedy, it iiiny go after the tenant's 

interest in the lease (as well as rents, elc.). This provision is entirely irrelevaiit to 22 CPS's 

obligation to turn over thc Hooks and Records. 22 CPS's failurc to turn ovcr the Books and 

Records is not a breach of the Master Lcase; this obligation arose after the Mastcr I m s c  ccpircd 

Additionally, 22 CPS's obligation to turn over the Books arid Records to plaintiff is not a 

potcntial source of "liabilily," nor are the Boolcs and Records an "asset" of'22 CPS. Plaintifl' 

seeks no nioney damages lkom 22 CPS. It seeks only the turnover of'the Books and Records. 

F;urthcr, 22 CPS's application for attorneys' lees and sanctions should be denied. Even iL , 
the attorneys' fees provision of the Master Lease applies to plainlil'f's causes olaction against 22 

CPS (which it does nol), 22 CPS is not entitlcd to any attorneys' fecs, siiicc its motion to dismiss 

Victoria Robles, the Assistant General Counsel or El Ad US Holding, lnc., thc holding company of  5 

plaintiff attcsls h a t  she attempted to obtain the regular and customary business records which plaintiff and its 
predecessors maintained or should have niaintaincd with respect to their ~rianagement of the Building. 'I'he series of 
e-niails between Kobles and Hunt ofdefendant Andrews, in which, in rcsponsc lo a rcqucsl that Hun1 send copies o f  
the Books and Records, Hunt  informed Roblcs that she was unauthorized to release certain portions of the Hooks aiid 
Records to riic. In tlic c-mail dated May 1, 2008, Robles asked IIunt for copies of'the leases for the (sub)tennnts of 
the Building. By e-mail dated May 5, 2008, Hunt sent Kobles a copy of an e-mail she received from Joshua K u i t z  
(who was, iipon inrormation and belief, defendant Jason D. Carter's attorney), advising that she was "not authoi-izcd 
to releasc any documentation to ElAd in connection with thc suhtcnants." And by e-mail dated May 6, 2OOX, 
referring to her e-mail ofthc previous day, Hunt  stated: " I  was Just forwarding the line item that indicated that I 
could no1 I-clcase requested documents." Neither Andrcws, 22 CPS, noi- any other derendant has, after due deiriand, 
turned over the Books and Rccoi-ds to plaintiff. 

7 
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the complaint sliould be denied. 22 CPS's application for sanctions under NYCIIK Sec. 130-1.1 

sliould likewise be denied. As shown above, 22 CPS seeks to disriiiss the coiiiplaint with no 

factual basis whatsoever, and no support lrom the Master Lease or any other document. As a 

consequence, it is 22 CPS, not plainliff, which has engaged i n  sanctioiiablc conduct, particularly 

since NYCKK Scc. 130-1.1 (c) specifically provides that "[flrivolous conduct shall iiicludc the 

making of a frivolous motion lor costs or sanctions under this section." HOWCVCI', plaintiff 

declines to rcquest that Ihe Coiirt impose sanctions upoii 22 CPS as litigation ovcr saiictions will 

only cause delay, in  an action where plaintiff requires expeditious relief 

22 C'PS'.s Reply 

Plaintiff fails to mention, much less rebut, the ample lcgal authority relied upoii by 22 

CPS deimonstratiiig that plainlifThas no right to 22 CPS's own Books and Records and fails to 

identily any legal authority that supports its claim to 22 CPS's own property. Plaintiff lilcewisc 

Lils to identify any provision ol'the Ground Lease, the only agreement bctwccn plaiintiff and 22 

CPS, that would entitle plaintiff to the reliel' that it seeks. Plaintifl's argument that its claims are 

"based upon principles of fairness and coimnon sense" is a tacit admission that its claims are not 

supported by existing law or a good f'aith argument for thc cxteiisioii or inodification of existing 

law and, as such, are l'rivolous. 
I 

Plaintiff also fails to rebut the showing that plaintiff should be sanctioned for asserting 

claims that are entircly frivolous with no basis. 22 CPS's rnoving papers also demonstrated that 

plaintiffs claiiiis are sanctionable becausc they could not possibly have been brought in good 

faith. Spcciikally, the property nianagcr of both 22 CPS's and plaintifl's managing agent, 

Andrews, stated that, upon plaintii'f's termination of Andl-cws as inanaging agent fbr the 
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Building, plaintiff' took possession of thc Hooks and Records relating to the Building. 

Accordingly, plaintiff has coininenced an entirely frivolous action against 22 CPS for Rooks and -+ 

Records to which plaiiitiffhas iio legal or equitable claim and that, in any evcnt. have alrcady 

been provided to plaintill. 

22 CPS points oul that Hiint's ai'iiidavit was proIfered in support only o€ 22 CPS's inotioii 

for attorneys' fees, and plaintiiY failed to identify any legal authority that prevents the Court fri-um 

consideriiig documentary and testimonial evidence in assessing such a niotion lbr attorneys' fees. 

Also, plaintiff failed to idenlily any legal authority to support thc proposition that a party's agent 

may not submit an affidavit, pxticularly where, as here, that agent is the custodiaii in thc 

ordinary course of business of the very books and records at  issue. Furthermore, an examination 

of the entire email exchange reveals that Atidrews actually was directed by 22 CPS's couiiscl not 

to release documents "at this tiiiic" bccause counscl "would like to review any docuiiient prior to 

I I I  1 , , ,. I "I+ 

its releasc." The presentatioii of the editcd version of this cinail distorts its iiieaning to lhe point 

of misreprescntatinn. Finally, plaintiff docs not sufticicntly deny that is has received the books 

and rccords. 

Discussion 

Disniissal under. C'I'LK 321 1 ($(I) and (cx)(7) 

As against 22 CPS, the Complain1 asserts claims lor replevin and breach of contract i n  

order to obtain possession of22 CPS's own business Books arid Records. 

Piirsuant to CT'LIt 321 1 (a>(l>, tl party may move for judgnient dismissing ~ i i e  or iiiore 

-&:- causes of action asserted against him on the ground that "a defense is founded upon documentary 

evidence." 'Ihus, wlicrc tlic cLdocuiiientary evidence subniittcd conclusively establishes a delense 

9 
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to the asserled claims as a niattcr of law,” dismissal is wai-ranted (Lcorz v MLrrlincz, 84 NY2d 83, 

88, 614 NYS2d 972 11 9941). ‘I’hc test on a CPLR 321 1 (a)(l) motion is whether the 

documentary evidence submitted “conclusively establishes a defense to the asserted claims as a 

inattcr o l  law” (,S’col/ v Url l  Atlcriitic C-‘nrp., 282 AD2d 180, 726 NYS2d 60 [ 1 Dept 200 11 citing 

Leon v M~rrlincz, 84 NY2d 8 3 ,  88, si(prli; /A40 /ndus,  h c  v Andorson Kill (8 (;)lick, I.’ (-’ , 267 

AD2d 10, 11, 699 NYS3d 43 [ 1 ’‘ Dept 19991). 
-4- 

In determining a m o t i o n  to dismiss pursuant to CPLR 32 1 1 (a)(7) liir fiiilure to stale a 

cause of action, the Court’s role is ordinarily limited to detennining whether the complaint states 

a cause of action (Frcwzk v Duindrr-C’hrysler Cory., 292 AD2d 118, 741 NYS2d 9 Llst Dept 

2002j). The standard on a motion lo dismiss a pleading for failure to state a causc of action is 

not whelher the pai-iy has artfully drafted tlic pleading, but whether deeming the pleading to 

allcgc whatever can be reasonably implied from its statements, a cause of action can bc sustaincd 

(sce Sfendig Inca. v Thoni Rock Rccrlly Co., 163 AD2d 46 [ 1 st Dept 19901; Levilon h4fk. C h !  v 

Blurnberg, 242 A132d 205, 660 NYS2d 726 [ I  st Dcpt 19971 Lon a motion for dismissal for failurc 

to state a cause of action, the court must accept factual allegatioiis as true]). When considering a d l 1  

motion lo dismiss for failurc to state a causc of action, the plcadings must be liberally construed 

(see, CPL,II $ 3026), and the court iiiust “accept the facts as allcgcd in tlic complaint as true, 

accord plaintiffs tlic bcncfit of cvcry possible favorablc inference, and dctcriiiine only whether 

the facts as alleged fit into any cognizable legal theory” (Nonizon 1) C’ity oJ’New York, 9 NY3d 

825 [2007]; Leon v Mmliizcz, 84 NY2d 83, 87-88, 614 NYS2d 972 [1994]). “In deciding such a 

preanswcr iiiotion, tlic court is not authorized to assess the relative merits of tlic complaiiit’~ 

allegations against the dcfcndant’s contrary asscrtioiis or to determine whetlicr or not plaintiff has 

10 
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produccd evidence to support his claims” (Scr1le.r v Chcrse A4unhuttan Bmik, 300 AD2d 226, 228 

[ I  st nept 20021). 

On a molion to dismiss lkr hihire lo state a cause of‘aclioii, where the parties havc 

submitted evidciitiary niatcrial, including affidavits, or  wherc the bare legal conclusions and 

hclual allegations arc “flatly contradicted by documentary evidence” the perti nenl issue is 

whether claimant has a cause ol‘action, not whether oiie has been stated in tlic coiiiplaint (.PLY 

Guggerihcivlzeu. v t i inzbwg, 43 NY2d 268,  275 [ 19771; R. H. Sunhcxr Projecls, IIIC. v I h m n  

Parincrship, 148 AD2d 3 16, 538 NYS2d 532 [ ls t  Depl 19891; Biondi v Beeknian Hill H o z m  

Apl .  Corp., 257 A1Xd 76, 8 1 I 692 NYS2d 304 [ 1st Dept 19991, uff294 NY2d 659, 709 NYS2d 

861 [2000]; Klicbert v McKocin, 228 AD2d 232, 643 NYS2d 114 [lst Dept], lv denied 89 NY2d 

802, 653 NYS2d 279 [1996]). WhiIc affidavits inay be considered, if the niotioii is not converted 

I 

to a 32 12 motion for summary judgment, lhey are ~eizer.alZy intended to remedy plcadiiig dcfccts 

and not to ojjei* evidentiury .vzyyiort,for properly pleaded claims” (Nonnon v c‘ily oj New York, 9 

NY3d 825 [2007] [emphasis added]). As to allklavits subinitled by the defendaiit/rcspondcnt, 

“[alfiidavits submitted by a respondent will almost never warrant dismissal undcr CPLK 32 1 1 

unless they “cstablish conclusively that [petitioner] has no [claim or] cause olaction” (Lrrwrence 

v A4illcr, 1 1 NY3d 588, 873 NYS2d 517 [2008] citing Xovc/lo v Orofino Henlty C-‘o , 40 NY2d 

633, 636 [1976]). 4- 

h’otnrth C’uusc of;4ctionLlbr Rcplcvin 

As the fourth cause of action, Articlc 71 of thc CPLK crcates a cause of action to “try h e  

right to possession of a chattel” CPLR 5 7 10 1 (McKirmey 1963). “Replevin, a procedure in the 

1 1  
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nature 01‘ a provisional remedy, is aiicillary to an action for I-ccovery of a chattel (Hnnqwull  hfi , .  

Ays’., Inc. 11 Dr~nzogrLi-pliic sjl,s. Inc., 396 F Supp 273 [ 19751 citing Practice Cominentary, CT’LK $ 

7101 (McKinncy 1963), Seix,s Rncbzcck & Co. v A z ~ s f i ~ ,  60 Misc 2d 908, 304 NYS2d 131 [NY 

Co Civil Ct 1969], CPLli $ 7102 (McKinncy 1963)l). In an  action under 8 7101, as in an action 

for replevin, the issue is strictly wlicther plaintiff or defciidant has the superior possessory riglit 

(Honqwell  l ~ f i j .  S‘ys., Inc. citing Practice Commentary, CPLR 5 71 01 (McKinney 1963) citing 

Hqffhrman v S i i u i m i ~ s ,  290 N Y  449 [ 19431; Butsiclis v BLrfsidis, 9 AD31 342, 778 NY S2d 91 3 

[Id Dept 20041). Plaintif1 must plead that “[it] has an immediate and superior right to possession 

of the [chattel]” (Pol l  DcItn Hesazirces f J , C  v Solen C,’omnzzin. h e . ,  1 1 M i x  3d 1071 8 1 h NY S2d 

702 [Sup Ct New Yorlc County 20061 citing Duhictf Much C‘o. v Vermont Knilling C‘o , Inu., 739 

F Supp 867, 872 [SDNY 19901). Fu~-thcr, a complairit must allcge that dcriiand was made for 

I 

possession o l  the cliatlel and reiiised prior lo comiiieiiwnent of action (.see Heuting & Plumbing -,. 
Finance C’orp. v Kuhri, I51 Misc 5 10, 271 NYS 152 [1933]). 

In the Coniplaint, plaintiff allegcs €rom paragraphs I tliroiigh 47, the existencc of a 

“Master I ,ease” bctween Jason arid plaintill’s prcdecessor, Jason’s assigiuiient of this Lease to 

various entities, and how the residcntial apartlnieiits in thc Building, iiicluding thc Penthouse, are 

110 longer suhjcct to lhe Kent Stabilization Law. In paragraphs 48-58 pertaining to the l‘ourth 

cause of action, plaintiff allegcs that Jasoii or one of tlic entities he owns, possesses thc Hooks 

and Kccords duc to their management o1 the Building under the “Master Leasc,” thal plaintiff is 

entitled to the Books and Records in order to currently manage tlic Huilding, arid that 22 CPS’s  

“righr, $any, io /he Books mid Rccordr., is ii?ji:rior toy1aintifl.i . ,  rixht, and that “Jason and his 

mccessors, and said dekndants’ agents, have refused 10 /zmz over to plaintiff the Hoolts and 
-I- 
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Records, despite p1aintiff”s deimind.” 22 CPS’s denial of 22 CPS’s superior right, and assertion 

that copies of all pcitineiit docuiiientation were delivered to plaintiff, are insullkient to establish 

relief under CPT,R 32 1 1 (a)(7). In this regard, the affidavit of Hunt  is insufficient to establish that 

plaintif( was providcd with the Books arid Records generated prior to Aprj I 2008, which were 

given to 22 CPS, where plaintiffiinsists that 22 CPS rehised lo turn over such Books and Records 

(.we e . ~ . ,  Sullivrxn & Chniwcl f  LLP v Charrwy, 15 Misc 3d 1128, 841 NYS2d 222 [Sup Ct 20071 

[deleiidant is not entitled to dismissal of the replevin claim for failure to state a cause of action 

on the weight of his attorney’s affidavit which stated that lie has returned all the coiifidcntial 

documents at  issue]). Therelore, contraiy to 22 CPS’s contention, plaintiffs Coinplaint states, 

though scantily, that plaintiff has a right to the Books and Records, that its right to the Books and 

Records are superior to that o f22  C‘PS’s, and that 22 CPS refused plaintill’s demand for the 

Books and Records. 

I 

Further, 22 CPS hiled to  cstablisli that the docuineiitary cvidence established its dcfcnsc 

as a matter of law pursuant to CPLR 321 1 (a)(l). Where a written agrecnicnt uriarnbigwusly 

contradicts the allegations of a breach of contract cause of action, the contract itself constitutes 

documentary evidence warranting dismissal of thc complaint, pursuant to CPLR 32 1 1 (a)( l), 

regardless of any extrinsic cvidence or self-serving allegations ofrered by the plaiiitii-f (Prichurd 

v 164 1,udfow Gorp? 14 Misc 3d 1202, 83 1 NYS2d 362 [Sup Ct New York County 20061 citing 

1.50 Broadway N.  Y. Assoc., /,. P. v Bodner, 14 AD3d 1 [ 1 st Dcpt 20041). 

,I 

Contrary to 22 CPS’s contention, documentary evidence does not establish 22 CPS’s 

defense to the fourth cause of action pursiiant to CPLR 321 1 (a)( 1).  22 CPS’s reliance upon tllc 

Mastcr 1,case is iiiisguidcd. 
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Scctioii 28.01 of tlic Master Lease providcs that: 

I . . the maxiiiiuiii exposure and liability of the Tenant, and its successors or permitted 
assigns, with respect to any claims of Landlord cis u I-esull qfaiiy default or hu.c?uch of’crny 
of i he f r rim, c:o vc nanls, ogre erneiits, pro visions, conditions und I im ita1 ions q j  th is l c m c  
on Tenant’s part to be kept, observed or peribnned, is limited to the interest and/or title of 
Teiiaiit i n  this lease and the Preiniscs, the uncollected rents and income therefrom, and, if 
applicable, iiisuraiice proceeds or coiideinnation proceeds; and 110 other assets of Tenant, 
o r  its successors or permitted assigns, shall be subject to judgment, dccrcc, exccution, 
attachment, sequestration or other legal remedy. 

(Emphasis added). 

As such, any claim or~judgment of any court agaiiist 22 CPS in favor of plaintiff as a 

result of any dehult  o r  brcach of the Master Lease occurring after thc datc 011 which the 

perimaneiit loan is liinded sliall bc wholly salislied by plaititiff s resorting only to the inlerest 
-I- 

and/or title of22 CPS in  the Master Lease aiid the Building. IIowcver, according to the plain 

meaning of its tcrms, seclion 28.01 pcrtaiiis to remedies available to thc Owncr us rcsz~lt ofthc 

7ennnt’s (01” 22 C‘PS ’s) bwach qf the leusr, and the fourth causc of action for replevin is not 

premised upon any brcach of the Master Lease by 22 CPS. 

Furtlicr, to the extent 22 CPS rclies upon the a fhhvi t  of Hunt, such affidavit is not 

“docurnentary evidence” for purposcs of dismissal under CPLR 32 1 1 (a)( 1 ) ( x c  W i l f i u n w n ,  

f ickct, Gross v Hit..schfeld, 92 AD2d 289, 290 [ 1 Dcpt 1 9x31 [stating that allidavils do not 

qualify as “documentary evidence” lor purposes of this rulc]; Rccrlty Invesfors 1’ Bhuicl‘nswcrla, 

254 AD2d 603,679 NYS2d 179 [3d Dept 19881 [rejecting use of reply afiidavit to support a -I-, 

motion to dismiss bascd on docuinentary evidencc]; Kcwins  v Grubery, McK~iy c? ,Stone, 2 Misc 

3d 1001, 2004 W1, 31 6521 [Supreme Court Hronx County 20041). In any event, I lunt’s affidavil 

asserts that lhrn April 2008 though April 2009, plaintiff continlied to relain Andrews as the 
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4- managing agcnt of the Building lor a period of otic year, and therefore, had “unletlered access to 

all rciit rolls, leases, I ) I  I C K  reports, and other books and records relating to tlie Building.” When 

Andrews’ contract with plaiiiM‘eiided in April of 2009, plaintiff “came to Andrews’ o1iice and 

picked up all records in the possession of Aridrews relating to thc building, including all paid 

invoices, all bank statements, any tax iilings, all leases, copics of DI ICR filings and all tcnant 

correspondencc.” ‘I‘hus, based 011 her al‘hlavit, plaintifi‘was provided “with copies of all books 

and records relating to thc Building that are or were in Andrews’ possession, custody or control.” 

However, nothing in I lunt’s affidavit indicates that 22 CPS, in turn, providcd plaintiff with the 

Books arid Records once 22 CPS received them from Andrews. Therefore, neither Mastcr I,case 

nor Hunt’s affidavit establisli 22 CPS’s defense as a matter of law pursuant to CPLR 321 1 (a)( 1). + 

Based on tlie above, the branch of tlic motion to dismiss tlic fourth cause of action based 

on for failure to state a cause of action and documentary evidence is denied. 

The GlZh cause of action for breach of implied covenant ol‘good laith irilierent in the 

Master Lease cannot be sustained. Although riot duplicative of plaintiffs repleviii action, thc 

breach of iniplied covenant of good faith is insul‘liciently slated. 

111 every coiilract thcrc is “ail iniplicd obligation by each party to deal hirly with the othcr 

and to cschew actions which would deprive tlic other party of the fluits ol’the agreement” (A4ilZc.r 

v AZmouist, 241 AD2d 181, 185,671 NYS2d 746, 749 [lst  Dept 19981). “[Tlhe essential -t- 

elements of a claim h r  breach ol‘ the implied covciiant of good faith and Ltir dealing ... [are] 

arbitrary or unreasonable conduct which has the effect of preventing thc other party to the 
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contract fr-om receiving the fruits of the contract” (JFK Fmni/y Ltd. Partnersh@ v Millhruc 

Nulurid Gas Dev. ,JFK b’nniily /,tu’ l~artncrship v Millhrae Ncrtzrrcrl C;a.s llev. FumJ 2005, L. P , 

21 Misc 3d 1102, 873 NYS2d 234 [Sup Ct Westchester County 20081). 

I Icre, thcr-c is no allegation olaiiy facts that 22 CPS acted in  bad faith to dcny C‘PS 22 oi‘ 
r 

thc bencfit of its bargain under the Master Lease. Plaintiff alleges, in addition to thc 

aforementioned allegations, that the Master Lease contains an iniplied covenant of good faith and 

fair dcaling, and that Jason and his successors have brcached this irnplicd coveiiant by failing and 

refusing to turn over the Buolcs and Records to plaintiff. Since the Complaint cntircly fails to 

allege any lkicts as to how 22 CPS deprived plaintill‘ ;I benelit under the Master Lease, or that 22 

CPS’s actions were arbitrary or unreasonable conduct which has the efkct  of preventing plaintiff 

froin recciving tlic fruits of the Master Lcase, plaintiff fkilcd to state a claim lor breach of 

implied covenant of good lhith and lair dealing. 

The Court notes that the fi~c1 that the Master Lease does iiol expressly permit plaintiffa 

4- 
right to the Books and Records does not constitute a coinplete defense to plaintiffs brcach of 

implied covcnant of good faith claim. Ncw York courts haw hcld that ‘‘a party may be in breach 

of an iinplied duty o l  good faith and f‘air dealing, even i l  it is not in breach of its cxprcss 

contractual obligations, when it exercises a contractual right as part of a schciiic to realize gains 

that the contract implicitly denied or to deprive the other party of the fruit of its bargain” (Groxs v 

Ernpirc IIealthchoice A.ssur, /nc., 16 Misc 3d 1 112, 847 NYS2d 896 [Sup Ct New York County 

20071 d i n g  Dulton v. Eu’uc. 7’e.stiqq S‘e~v., 87 NY2d 384, 389 [1995]). However, since plaintiff 

failcd to state a claim for breach of implied covenant of good faith, such claim is dismisscd. 
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Attorneys ’ h‘ccs 

Article XXV, $25.01 of the Ground Lease contains an attorneys’ fees provision that 

provides as follows: 

In thc evciit that an action is coninicnced by either party hereto to enforcc any rights or 
obligation hereunder, the prevailing party shall be eiititlcd to rcasonable attorneys’ fees 
and court costs. 

Plaintiff has coiiimcnced an acliori againsl 22 CPS for brcacli of thc implied covenant of 

+- good faith and fair dealing under the Master T,casc, mid this Court has dismissed such claim, 

reiidering 22 CPS the prevailing party on this issue. l’hus, having prevailed against plaintiffs 

claim of implied rights under the Master Lease, 22 CPS is eiititlcd to attorneys’ fees solely as 

they pertain to 22 CPS’s dcfciise of such claim. 

Sanctions, fhr Frivolous C7unduct 

Part 130 of the Uniform Kulcs of the Chief Administrator (22 N Y C M  130-1, I el sey ), 

permits the court to impose sanctions, including rcasonable attorney’s lees, for conduct if it is 

found to be “frivolous,” i . e . ,  if (1 ) it is cornplctely without merit in law or fact and cannot be 

supported by a reasonable argument for an extcnsion, iiiodificatioii or reversal of existing law; 

(2) it is undertaken primarily to delay or prolong the resolution of the litigation, or to harass or -4 

rnaliciously injure another; or (3) it asserts inaterial factual statetncnts that are filse (130-1.1 [c]; 

S ~ O W  v &lh!ehcnz S l e d  C‘oi*p., 204 AD2d 227, 6 12 N Y S2d 402 [ I ‘‘ Dept I 9941). 

Givcn tlic plaintiff states a claim for replevin, at this juncture, it cannot be said that the 

Coriiplaint is frivolous. ‘I’herefore, the branch o f22  CPS’s motion for saiictions is dcnicd. 
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-+- 

Based on thc foregoing, it is licrcby 

ORDERED that the branch of the motion by 22 CPS to dismiss the complaint as asserted 

against it pursuant to C'PI,R 321 1(a)(7) bascd oii plaintiffs failure to state a cause olaclion is 

dcnicd as to plaintiff's fourth cause of action for rcplcvin; and it is fui-thcr 

ORDERED that the branch of the motion by 22 CPS to disiiiiss tlic complaint as asserted 

against it pursuant to CPLR 321.l(aj(l) bascd on docunientary evidence is denied as to plaintiffs 

fourth caiisc of action for replevin; and it is further 

ORDERED that the branch of the motion by 22 CPS to dismiss the coinplaiiit as asserted 
4 

against it pursuant to (:PI ,R 32 I I (aj(7j based on plaintifl's LilLire to stale a causc of action for 

breach of implied covenant of good faith and fair dealing is granted and tlic fifth cause of action 

is dismissed as to 22 CPS: and it is further 

ORDERED that the branch of the motion by 22 CPS to dismiss the cornplaint as assertcd 

against it pursuant to CPLK 32 I 1 (a)( 1 j bascd on documentary evidence is denied as to plaintiffs 

fXth cause of action for breach of contract: and it is furtlicr 

ORDERED that the branch of 22 CPS's inotioii atlnnieys' fees is grantcd, aiid assessment 

of attorneys' fees arid costs incurred in connection with 22 CPS's delknse 01 the fifth cawc of 

action shall be held on January 25, 2010 at 1O:OO a.m., i n  Part 35, locatcd at 60 Centre Street, 

New York, New York, Room 543, bei'ore Justice Carol Ediiiead, and it is hrther 
4- 

ORDERED that 22 CPS serve a copy of this order with notice of entry upon the C'lcrk of 

the Trial Support Ofiice (Room 158) withiii 20 days of entry, file of a note of issuc and a 
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stalcment of readiiicss and pay the proper fees, if any, for the assessment hereiriabove directed. 

denied; and it is furthcr- 

OIi13bXED that the branch o l 2 2  CPS's niolion for sanctions is denied; and it is hr ther  

ORDERED that 22 CPS scrve its Answer within 30 days of entry of this Order; and it is 

4- 

Si] rth er 

ORDERED lhat the parties appear for a preliminary confercncc on .1aiiuary 19, 20 I O ,  2: 15 

p.in.; and it is fLi.rlher 

ORDERED that 22 CIPS shall serve a copy of this order with notice of entry upoii all 

partics within 20 days ol'entry. 

Dated: November 6, 2009 
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