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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
-----.----ICCI-ml.H-r.Ir-- 

Defendants Pankaj P. Sin& and Arch Dental Aasociatss, P.C. (collectively 

“defendanttt’), move, pursuant to C.P.L.R. Rule 3212, for summary judgment on the grounds that 

thcm am no triable imucs of material fact. Altrmativcly, defendants move, pursuant to C.P.L,R. 8 

41 02(e), for an ordar granting dcfandants leave to sene and Ala ajwy demand, and deeming the jury 

demand sewed on June 10,2009, EIS tlmaly r#md nunc pro tunc. 

This is an action for dental malpractice and lack of lnformad consant, arising out of 

defendants’ treatment of plaintiff r d h g  dental implants and a bone gpft; plaintiff dlcgca that 

tba surgery waa improperly performed on May 23,207, while she had a dctcctablc sinus inftction, 

and that this improparly performod surgery Id to a host of complications. In examining this 

mmaryjudpcnt  motion, the court found that material issues of fact exist rqprdfng the allegation 

of dental malpractice tu to wafiant denying the motion for summary Judgment. Plaintiff allcga that 

Dr. Sin@ departed fkom acceptable standanda of dcntal practice by, lrtrdr diu, miaroadtng d o r  

wfgmt ly  reding a cone bcnm scan; Mling to diagnose or failing to apprtciata tha significance in 

plaintiff I 1eA sinus of a significant amount of inflamed polyp tissue; performing the dnw l ift  and 
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bone graft procedure before plaintiffs sinus WIS clcer of inflamation and infection; and, failing to 

adequately trcat plaintiffs dnus infection bufora and &r the pmctdura. Defendants' experl, 

Mordcchai M. Hoachandar, D.M,D., l i m c c d  to practice dentistry in New York, o p k  that Dr. 

Singh "had no rcaJOn to suspect that pldntiff had an inflamed or infected polyp in her left sinus." 

Regardless, oven had Dr. Shgh known of the sinus infedon, Dr. Hoschandar maintains that it would 

have been within th6 standard of care to proceed with the procedure anyway. But, tharc is no hrthcr 

explanation as to why Dr. Sin& had no reason to suspect an infection, or why it would have bean 

appropriate to perform the procedure even if them were an infection. On a motion for summary 

judgment, conclusory statements which do not address the allegations in the pldings are 

insumdent to demonstrata ontitlemant to rmmmary judgmant. &- 65 AD.3d 101 , 

108 (1 st Dcp't 2009). Moreover, plaintiff a expm (name redacted), a dentist licensed to practice in 

New York, maintains that the April 9,2007 cone beam  can damonatrates a algdficnnt amount of 

inflammatiodinfcction piwacnt and opines that, in light of the cone beam scan depkting an infection 

approximately six wecka prior to the aurgary, it w a ~  a departure h m  accepted standards of cnrc to 

80 forward with thu pmccdm without taking a follow-up WUL Plaintiffs expert opines that 

defendants' 'Wlurc to timely diagnose and treat thc infection bcgan the negative course for 

CplaintiffJ in terne of how serious the untreated infection ultimately became, , . ." Furthar, plaintfff 

includes an afiirmatian from plaintiff3 car, nose, and throat doctor, Steven H. Swks, M.D.,who seta 

forth that he was previously unaware that a cone beam scan was pcrfomed six weeks prior to thc 

bone grafthinus lift procedure, but now that he haa hed a charm to review that wne scan, he gccs 

that the left sinus contains viaible evidence of inflammation and infection. He contends that had he 

known about the cone a, he would not have recommended that Ms. Block undergo thc graftnifi 
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procedure while aha had m ongoing Infection. Even hsd dsfundanb ma& B prima facie showing 

of their entitlament to summary judgment, plaintiff wfflcicntly robuttad this by demonstrating the 

existence of material isrmas of fact. 

With trspcet to plaintiff I claim of  lack of informed consent, defendanb point out that 

plaintiff had signad a consent form on the day of thc procedure, which indicated that the mygay was 

filly explained to her; that she had been filly informed, and filly understood, the risks and benaflta 

of the trcatmmt, tbo alternative treatmenter, and 110 twitment; and, that sha undoratood them could 

be complications, including infection, In those portions of the deposition testimony annexed to the 

papers, Dr. Singh testified that on May 7, he gave plaintiff praoparativc and poatoperat1ve 

instructions regarding the surgary that was to be performed on May 23. He stated that ha want over 

tha procedure on May 7 and gave plaintiff the necessary preopcrativu and pstoparntivc dicatlona 

(antibiotics) and the preanathmia instructions. Dr, Singh tmtifid that it is hi8 pradC8 that at the 

time he gives the instructions, he alm goes wet the procedure and rhe risks of the proccdurc, 

although he testified that his nota do not specifically reflect that the risks WE diacuswd on May 

7. A consent form, coupled wlth deposition testimony and medical records astabliahing that the 

physician had informed the plaintiff of the risks associatd with the prmdurg, would generally 

erntisfy thu quiremanu of a prima h i e  easa for mnmuy judgment on a lack of informad comnt 

claim. But hare, the dental records thcmsalvcs do not reflect that the riska were discussed, as Dr, 

Sin@ admitted, and Dr. Singh’s dcpohition tostimony is directly contradicted by plainitffa. 

Defendant has not made out a prima facia entitlement to summary judgment on thc lack of informed 

consent claim bccauaa thore m a i n  unresolved material issues of fact. 

-3- 

[* 4]



Turning to the aecond branch of dafsmlants' motion, dsfondanta swk prmisdon to 

SCNC and file a late jury demand. Plaintiff filed the nota of jarrue on April 16,2009. Plaintiff 

checked the box next to **Trial without jury". Pureuant to C.P.L.R # 4102(a), **[a]ny party scmd 

with a noto of issue not containing [a demand for a jury trial] may cbmatd a trial by jury by d n g  

upon each party a demand for a trial by jug and filing such demand In the omct when tha note of 

isme was filed within 15 days after service of the note of issue. . . . If no party shall demand 8 trial 

by jury as provided hcrcln, the right to trial by Jury shall tm dwmed waivad by all parties." 

Dcfmdants wcrt that *'[d]ue to M inadvertunt ovamight, d e f h t s  failed to serve a jury demand 

within thc requisite fifteen day period." At oral argument, the court askcd the parties to submit 

rmpplemantal affirmations addressing the circumstanced of defendants' failure to file a timely jury 

demsnd. Counsel for defendants acknowledges that she received plaintiffs nota of issue, reviowed 

it, and Aled it away in the casa file in hcr oMcq but thnt she initially overlooked the fact that plaintiff 

had Bled tho note of iasue without a jury demand. Counsal for dcfandanta assorts that on or about 

June 10, when she looked at the note of iasue again, she belatedly noticed plaintiffs reqwt for a 

non-jury trial. Counstl then attempted to sewe a demand for a jury trial on Juna I 1.2009, which 

wa8 rcjaal. 

Defendants argue that the court should mlievc them of their fdlurc to timely file their 

jury demand, 90 long M this relief d w s  not unduly prejudice the other party, and claim that since the 

trial date has not been scheduled, plaindff is not prqjudiced. Plaintiff argueo that it is not plaintiff's 

burden to demonstrata that she haj been prejudiced in order to defeat defendants' spplicstion; rather, 

that the standard is whether actual p m f  of inadvertence has been demonstrated. 
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C.P.L.R. Q 4102(c) wta forth that the court may rakva any party from failin8 to 

comply with Q 4102 “if no undue prejudice to the rights of another pmty would d t ”  The F h t  

Departnmt hna upheld a liberal conatruetion of 8 4 1 02(0), finding that a party ahodd ba pcmltttd 

to file a late Jlay demand nuncpro tunc where them has bean a “factual showiq that the waiver of 

the right to a jury trial, , , was purely inadvertant. . . rather than an intuntional walvar of a jury trlal,” 

and that the othcr party would “ d e r  no undue prujudict aa a msult of the filing. . ,*’ 

a 200 AD.2d 423,424 (let Dep’t 1994)’ m u  V. Marshall. 

89 A.D.2d 597 (2d Dep’t 1982) (jury demand mad more than fifteen day after note of issue 

pmitted to be filed nuncpro hutc “[iln view of tho a b m w  of prejudice to the plaintiff#, the fact 

thnt defendant . . . had no intundon of waiving a jury trial, and [defundant’s] pmmpt applhtion to 

be relicvd h her default’?; 234 A.D.2d410,410(2dDep’t 19%) 

(kava to fila lata jury demand properly granted in the absence of prejudice to plaintiffs and 

dufmdant’s dcrnomtrdon that the waiver of the right to a jury trial WM “inadver&unt and 

u n i n t C n t i o d 7 ; ~ ~ ~  22 A.DSd 260,261 (1st Dep’t 

2005) (leave to file late jury demand pmprly denied in the “absancc of any e x p l d o n  for the 

Iatentsa”)). The Second Department haa held that a party’s explanation that he falled to realize that 

the note of issue was filed with B request for a non-jury trial is an inadequate t x c m .  

W a s ,  29 A.D.3d 744 (2d Dep’t 2006), &g &tilt v. F d ,  264 A.D.2d 463,464 (2d 

Dcp’t 1999) rdefbndants’ excuse that counacl inadvertently failed to notice that the plaintiffs note 

of h u e  ~quasted a bench trial is inadqmtc.”). But, in thu delay in filing a jury damand 

waa seven montha from the date the nota of issue was filed, and in &&, citud by the 

&lay was fifteen months. LackowItz, 290 A.D.3d at 744; Fartik. 264 A.D.2d at 464, In the inatant 
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case, the &lay was jwt ovar six weeks from the dcadline to timely demand a jury under the C.P.L.R. 

This motion was filed on June 16, 2009. Them was only a relatively short delay In defendants' 

woking leave to file a late jury demand. Defdanta never w i n d  any intentional waiver of their 

right to a jury trial. Bnsprv T U ,  200 A.D.2d at 424. Furthermore, in genaral, t h m  

t y p  of cases are tried before juri-. Plaintiffs counsel has not articulated that any prejudice to his 

client would result should the court grant dcfcndanrs' application. In light of these facts, the court 

will permit defcndants' untimcly jury demand to be filed nunc pro tunc. 

That branch of defendants' motion Bccking summary judgment ia denied, and that 

branch steking leave to serve and file a jury demand and deeming the jury demand served on June 

10,2009 timely served nuncpro tunc is granted. This consdtutes the decision and order of the court. 

Dated: November 10,2009 

-6- 

[* 7]


