
Elmowitz v Guardian Life Ins. Co. of Am.
2009 NY Slip Op 32666(U)

November 10, 2009
Supreme Court, New York County

Docket Number: 116152/08
Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



[* 1]



PI ai nti ff, 
Index No. 1 161 52/08 

Defeiidanls, The Guardian Life Insurance Company of America (Guardian) and nerkshire 

Life Insurance Company of America (Berkshire) (togctl~cr defendants) movc pursuant to C: f’LR 

321 2 for sumnary judgmciit to dismiss the verified ccsmplaint in this action brought to recover 

disability benefits plaintiff is allegedly entitled to under ceriain disability insurance policies held 

with dcfendants. Plaintiff Dennis I’lniowitz (Elmowitz) opposes Ihc motion and cross moves 

pursuanl to CPLR 3025 (b), for permission to riniemcl thc vcrifixed complaint. 

RACKGROUND 

Plaintiff E h o w i t ~ ,  purchased three profcssional disability insurance policies (the 

Policies) from defendants between 1992 and 1996 (Policies, annexed as Ex A, B, C to Affidavil 

of Brian Donnelly, Director of Claims at Berkshire dated March 24, 2009). The Policics 

provided for varying rnoiitlily indcmiiities, totaling approximately $9,000, in the event the 

plaintiff became “totally disabled” “becr711x of sickness or injury” and “unable to perform the 

[* 2]



major duties of (his) occupation” ( V  Compl, 771 4-6). Flaintifr was required to provide 

defendanfs will1 notice of his claim for disability hcnefits within 30 days of the onset of “total 

disability”(Po1icies ai 6). 

l n  Januay 2000 plaintiff allegedly stoppcd working as a manager of medical facilities as 

result of “neurologicnl/neul-opLzthy, carpal syndrome type symptoms, head disease, diabetes, riglit 

sliouldcr paidlack of movement, sleep problems, conslant pain” (Disability Claimant’s 

Statement annexed to Plaintifrs Cross Motioii as Ex D; V Compl, 17 7-8). 

Almost two years later, on December 7, 2001, Elrnowitz contacted defendants and 

vcrbally notified them that lie was “lotally disabled” and intendcd to make a claim. TIE 

following month, Elmowitz submitted a Disability Claimaiit’s Statement dated Jaiiuary 4, 2002 

(Claimant’s Statement), whereby he claimed to be “tokdly disabled” hased upon the above 

meiitioiied ailments and explained that lie first experienced neurological problems in Lcl 997” and 

had surgical “decompression fusion” in 1999, he had diabetes and esopagitis within the pasi ilve 

years and was treated for  a heart atlaclc back in ,4ugusl 1996 (d.). 

hi a letter datcd October 7, 2003 defendants denied Elmowitz’s claim (October 2003 

Denial), annexed as Ex H to Oonnelly ACf). It stated in, perlincut part: 

Mr Elmowitz’s ability to perform on a day-to-day basis, bascd upon llic functional 
requirements of‘ his joh, is not impaired [and] ‘li-om a neurological standpoint, Mr 
Elrnowitz is capable of returning to work as iiianager o f  medical facilitics, without 
restrictions in relation to his reported complaint oL‘right hand pain.’ 

Rased on the above, ... wc lind rhat there are iio benefits payable under the terms 
of your client’s policies. Our decision is hased on the information prcsently 
available. We would be plcased to review m y  mdditional information Mr. 
Elmowitz would care to submit which he feels would have an impact on our 
dccision. 

* * *  

It is undisputed thal: after the October 2003 Denial was sent to plaintiffs attorney, 
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defendants did not receivc any additioiial evidence 01- documelitation thal supported Elmowitz’ s 

claim. 

I n  November 2008, del‘cndants receivcd another claiin for benefits under Ihe Policies 

from Elrnowitz which claim is curreiitly being investigated. 

In lkcember 2008, plaintiff filed the instant breach of the contract claim against 

Defendants seeking disahi lily benefits. In his verified coinplaint plaintiff alleges that 

Idluring Novcmber or December of 1992, plaintiff suffered from sickness 
classified and diagnosed as heart disease, latcr lollowed by cervical and lumbar 
nerve impingement, carpal tuiinel syndrome synptorns, nerve injury, neuropathy 
and the need for surgery, along with depeiidencc on pain mcdication, lethargy 
which illness prevented him froin performing the major. duties of his then 
occupatioti as an office iiianager Gom December 1992 l o  date ... . (V Compl, 77 
1 I ,  14, 19-21). 

Dcfendants move for summary $udgment disinissing the complaint a s  untimely within 

the clear terms of the Policies. 1)efciidants also wguc that Berkshire is the wrong pxty (Policies, 

a.miexed as Ex A-C, to Donnelly Aff). 

PlaiiitiO’iiow cross moves for pemission to file an amended verified coinplaint which 

changes thc onset of plaintil’fs total disability from “November or December 1992” to January 

2000 (Proposed Am Vcrified Complaint, 7 7, aniicxed 1.0 Bluestone Affirmation dated May 15, 

2009 as Ex C). Tbc proposed amendment should be permitted, according to plaintiffs counsel, 

because ii was a mere “scrivener’s error” (Plaintiffs Cross motion 1; 1 S ) ,  there was no prejudice 

to defendants arid there is a suficiciit evidentiary showing of the merit of the aniendrnexit 

(Plaintifl’s Afiirmation in Reply). The court notes, howevcr, that there appears to be sonic 

additional confusion on plaintiffs part because the supporting attoriiey affirmation “asks (for) 

leave to ainend the complaint to chaiige the year from 1 092 to ‘2OO2” yet the proposed amendcd 

verified complaint alleges that the disability began in “January 2000.” Plaiiiliff ~ l s o  opposes the 
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motion arguing that his claims are not time-barred (see, Panepinto v New I’ork Life Insuruincc 

rorn]?mj~, c)O NY2d 717 11 9471). 

Jn reply, defendants argue that they detrirneiitally relied on November or December 1 992 

as the onset of plaintiFs allegcd total disability for six months of litigation, and, in any event, 

even if plaintiff did not become totally disabled until January 2000, his claim must be still be 

dismissed as late within the clcar tcrms of tlic Policies. 

DISCUSSION 

A court may grant surnniaryjudgment upon finding that therc is no genuine issue as to any 

inaterial fact and that the moving parly is entitled to ajudgrnent as a matter of law (AZvwez v 

l‘rospcci Hosp., 68 NY2d 320 1 19861). The court’s rcsponsibility in assessing the merits of a 

summary judgmcnt motion is thus not to try issues o f  fact, but rather to dctcrmine whcther there 

are issues offact to he tried (Millrr 11 .J~~ommaZ-News, 21 1 AD2d 626 [2d Dept 19951). The 

moving party bears the burden of demonstrating thal there i s  iio gcnuinc issue as to any material 

fact and the evidence presented will be construed liberally in h o r  of the party opposing the 

motion (Ayolfe v Ger’va.uk, 8 1 NY2d I062 [ 19931). 

Once the moving party has met this burden of demonstrating the ahsciicc o r a  disputed 

issue of’inaterial fact, the burdcn then shi Fts to the nonmoving party to prcsent specific facts 

showing that Ihcre is a genuine issue of fact for trial and not nicre conclusory dlegalions (Alvarcz 

v Prospect I f o ~ p . ~  68 NY2d 320, supra). 

It is well established that h e  burden is on the insured, in XI insurance dispute, to prove all 

facts iiecessaiy to demonqtrate that a claim falls within thc terms and conditions of coverage 

(Chaw Munharkm Bmzk, ALA v Tr*avelers Group, Innu., 269 AD2d 107 I I ”  Dept ZOOOI). At the 
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threshold, tlic determination of tlie meaning of language used in an insurance policy is a questioll 

o6 law lor the conrt. If tlie provision i s  “plain and unambiguous, the court’s rolc is simply to 

enforce the coinmon and ordinary meaiiing of it” (Paul Reverc L#e Ius  <-‘I) v R n t ~ r o ,  957 F Supp 

444,447 [SJI NY 19971). 

The plain words of the Policies are, in fact, dispositive oi‘this claim. The Notice of 

Claim provision in the Policies directs that an insured “must give us notice of claim within 30 

days after any loss which is covered by our policy occurs or starts, or as soon after that as is 

reasonably possible (see The Policies, at 6 ,  annexed to Donnelly Affidavit as Exs A-(:). 

Compliaiice with a notice of claim provision iii an insurance policy i s  a foundatjonal condition 

precedent to maintaining ai1 insured’s action on a policy against an insured (Mecurio v 

Norfhwestwn Muriral Inszirance Co, 298 AD2d 567 (Znd Dept 20021). Moreover, “absent a valid 

excuse, a failure to satisfy the notice requirement vitiates tbc policy”(,Securily Mur /ns of New 

York v Acker-Fi/zsimons Corp., 3 1 NY2d 436,440 [ 1972 ][finding a 19 month delay in giving 

initial notice unreasonable, thus vitiating the policy]). It i s  the burden of the insured to prove 

that the delay in notifying the insuraiice company was excusable (Olin Chrp 11 Insurance Co of 

North Amerrru, 966 F2d 71 8, 724 12d C‘ir 19921). 

F-lcre, as noted carlier, in response to dcfendants’ tilotion io dismiss on the ground that the 

action is not timely, plaintiff seeks permissinti to aincnd the complaint, claiming lhat his original 

verified statement, avcrring that lie first became aware or his disability i n  “November or 

December 1 992“, repeated several times tliroughoui his verified complaint, was a mere clerical 

crror . 

While plaintiff i s  correct that “leave to anmid should be freely granted in the absence o€ 

prejudice or surprisc,” it will not be granted unless the moving party also demonstrates that thc 
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proposed amendment, has merit (Ccnlrlfugd Associules, Inc. v Highland M d ~ t l  Industries, Inc., 

193 AD2d 385 [ 1 ‘‘ Dept 19931; ~ ~ Z Z I Y Y L ~  v Cily c f N w  York, 43 NYM 400, 404-405 [ 19771, rcarg 

dispissed, 45 NY2d 966 [1978]) and plaintiff has clearly failed to do so in this case. 

Assuming that plaintiff was mistaken, :md the date of onset of l i s  illness was i n  fact 

“January 2000,” that would still not resolve the fact that plaintiff undisputedly delayed iiol.ifying 

dcfendants of the onset of his illness for 23 months, despite the k t  that plaintiff admittedly 

stopped working in January 2000. Rccogtiizing that no notice “within 30 days” of the covered 

loss had been given (i.e,, by February 2000), plaintiff argues that 1ii.s 23 nionth delay in giving 

such notice could be construed to he “as soon as is reasonably possible” in light of the lhct that 

defendants cannot demonstrate that they were prejirdiced by the delay, as thcy are required to do 

as a matl.er of law. Plaintiff is incorrect. 

Contrary to plaintiff’s argument, the “no prejudice” rule applies in actions seeking to 

recover disability heliefits (‘Gr.e,rham IJ Americnn Gen. Lzfe Ins. Co. of New York, 135 AD2d 1 121 

[4‘h Dept 19871 [holding that plaintiffs unexcused delay in scrving notice dc la i rn  precluded 

recovery on the disability policy notwithstanding a failure to show pre,judice]; Steinherg v Paul 

Revere Life Ins. C h ,  73 F Supp 2d 358, 361 [SDNY 19991, c?ffd 21.0 F3d 355 (2d Cir 20001). 

Compliance with notice oC claim provisions promotes the important policy goal d enabling 

insurers to make a “timely investigation of relevant events an.d exercise early control over a 

claim” (Coinmercial lJr7inn Ins (10 v Intcmationd Flmors & h’ragyances, lnc, 822 F2d 267, 27 1 

C2d Cil- 1987.1). Hcre, plaintiff clearly fails to submit a valid excuse for his 23 month dclay in 

notifying defendants of his illness. 

Furthemiore, “nothing in l‘unepirilo [v New York 7,jfi Inswancc Company, 90 NY2d 71 7,  

sum&” relied upon by defendants to oppose the motion, “suggests that the Court of Appeals 
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intended to abandon the ‘no prejudicc’ rule with regard to initial notices or claim” (%’inh@rg 17 

Paul Rcverc Life lnsurance C‘omyat?y, 73 F Supp 2d 358, 362). Rather, unlike jii the case herein, 

the plaintiff filed a timely notice of claim f o r  disability benefits and the plaintiff received benefit5 

on the claim from the insurance company for three years. However, aAer a certain period of time, 

plaintiffs benefits were t emiiiated becausc 01 tlie i iisurance company’s delemiination that 

plaintiff was n o  longer totally disabled. Plaintiff commenced an action for coiitinualion of 

disability benefits three and a half years after her benefits were kiminated. On a niotioii to 

dismiss for failure to commence a timely action and submit timely 1xwoof or loss, the Courl of 

Appeals interpreted a statutorily mandated three year statute o f  lirnitaliotls clause in the iiisurancc 

policy, saying that the pcriod did not commence until (‘the termination of the disability as an 

objective medical fact (g,)” The Court notcd that in thosc situations where an insurer is actually 

prejudiced by a long dclay in filing suit, the claim may he “barred by principles similar those 

underlying tlie doctrine of laches”(d at 3 8 8 ) .  

Thus, as is revcaled by a careful reading of the facts in Panepinlo, the Court’s statement 

regarding an insurer’s xiced to deinoxistrate “actual prejudice” is not applicable to a situation such 

as this, where there was a failure to tile a timely notice of claim. 

For all of the above reasons, the court h d s  that defendants’ motion for summary 

judgmeiit is granted for plaintiffs failure to file a iimcly nolice of claim and plaintiffs cross 

motion is denied. All other arguineiits not specifically addressed are denied. Plaintiff‘s 

cornplaint is hercby dismissed in its entirety. 

Accordingly, it is 

OI<DEW,D that defendants’ motion lor sunimaiy judgment is granted and the complaint 
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i s  dismissed with costs and disbursetnents to defendants as taxed by the C’lerk ol: thc Court upon 

the submission of an appropriate bill o f  costs; and il is further 

O ~ l ~ W , l ~  Ibat p1aintifYs cross motion is denicd; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

This constitutes the decision and order of the court. 

( (J( ””/ Dated: 

ENTER: 

f ’  

( 
$Ion. Walter R .  Toluh, J.S.C. 

A I D  
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