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In tlic Matter of the Application oi' 

AIDA CANTU, 

Pctitioner, 
lndcx No. 4130059/09 

DECISlON AND 
JUDGMENl 

Ibr a 3iidgiiicn1 pursuant to Article 78 ofthe Civil 
Practice 1,aw and Rules, 

- against - 

Nicholas E'igiiernn, J.S.C.: 

Petitioncr in this Articlc 78 proceeding seeks to aimul a Determination of Status issued by 

the New York Cily Housing Authority following a hcaring. The Detcrinination adoptcd the 

hearing officer's decision denying petitioner's claim to succeed to her aunt's apartment lcasc in a 

federally subsidi7,cd, low-income housing development. 

It is undisputed that petitioner's aunt bccaine the tenant ol'record in 1990 aiid continued 

to occupy the apartment until 2006, when shc rclocated to Pucrto Rico. Petitioner I I I O V C ~  into 

the apartment in 1998 and claims that she and her aunt soon thereaftcr asked the building's 

maiiagemcnt orally to givc hcr peniianent permission to residc with her aunt. Petitioner also 

claims that she and her aut11 werc given the iniprcssion that no grcater fomali ty  was nccded f o ~  

such permission. In 2003, however, petitioner arid her aunt learned otherwise, when they again 

visited management offices after respondent's discovcry that the aunt had understated hcr illcome 
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on annual income rcports. Arrangcmerits were niade at that point lor repaynient o l  the cxccss 

assislance that lhc auiil had received as the result of hcr under-reportiiig. Pelitioncr claims that at 

the same time she was given two petmanent-pcniiission-i-equest fornis. She finlher claiiiis 10 

havc rctuiiied one completed original to management in Octobcr 2003, for processing, but 

received no word 011 the disposition of her request. 

Aftcr the aunt failed lo filc her aruiual income review papers in 2004, respondent 

commenced a procccding to tcrniinate hcr tenancy, based not only 011 that dclinquency, but also, 

on her failure to report the composition of her houschold and on lier i‘ailurc to sign a ncw lease. 

After a series of defaults by the aunt, respondcnt’s Board forinally tciininated the aunt’s lease 011 

March 8, 2006. Thc aunt rclocated to Puerto .Rice in July 2006. In December 2006, the aunt 

signcd a Noticc oCIntent to Vacate. A few weeks thereafter, pctitioner filed a grievance i n  

which she sought to be issued a lease in her own right, as a “remaining family mcmber.” 

Petitioner’s claim was initially deiiicd at a local levcl, because thcre had never hceii written 

authorization for lier perniaiieiit occupancy, a prerequisite to I-emainiiig-Caniily-nicmbcr stalus 

(sec NYCHA Manageinent Manual, Chapter IV, Subdivision IV(J); id., Chapter VII(E); 

NYCHA Cencral Managcmcnt Directive 3692, LIS arnended 1 1 /22/02). The formal heaiiiig 

followed. 

At the Iicaring, petitioncr served as her only witness. Hcr docuiiieiilary evidcncc 

confinned hcr residency i n  thc subject apartnicnt as of 2000; rcflected the repayrncnt 

arrangement to which her aunt had agrced in 2003; 

Vacatc; and substantiated petitioner’s assertions that shc sufTers horn various physical and 

cmotional ailments. Kespoiidcnt lor its part also of‘ered only otic witness, a Housing Authority 

iiicluded the aunt’s 2006 Notice of Intent to 
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ell-ipluyee. Her tcsliiiiony cstablished that rcspondent’s file for the aunt’s tenancy does not 

contain any copy of an exccuted forni rcqucst for permanent permission or any other indication 

that such a form had ever been filcd. 

The threshold question is whether this matter must bc transferred to the Rppcllate 

Division as a challengc to the sufficieiicy of the evidence supporting the Determination (CPLR 

7804[g]). In this connection, it is noted that the petition does not question tlic Determiination in 

tcnm of the sufficiency or substantiality of evidence. In other words, petitioiicr does not 

expressly h l t  the hearing oftlcer’s decision as being without support in  thc record. Instcad, 

petitioner asks that the Determination be annulled on scvcral legal and equitable grouiids that she 

proposes warrant Articlc 78 relief (CPLR 7803[31). Accordingly, the instant matter niust be 

decided by this court (Fergiisoiz v Meehun, 141 AD2d 604, 605). 

Petitioner first contests the hearing officer’s ohsewation that, cveii if. a perniission request 

had been filcd in Octohcr 2003, as pctitioner allcges, it would in any event have been futile, 

since, under respondciit’s then applicable rulcs, a niece was not included within thc category of 

relativcs who might be fornially added to a tcimit’s household (Manual GM-3692, as amended). 

But petitioner hcrself is i n  crror, wrongly assurniiig that thc earlier, more cxpaiisive rule would 

have hccn grand-fathered in her casc (scc Appendix to GM-3692 Amended). 

Pctitioiier next faults respondent for the hilure ol‘its iiianagemclit to advise her and her 

aunt, during thcir 1998 visit to the management office, that more than merely an oral request for 

pmnancnt permission would do, But, as a challenge to the Detcnliination, such contention is 

unavailing for at lcast two reasons. First, petitioner concedes that shc was awai-e of the filing 

requirement by 2003. Second, rcspondent’s failure in such rcspcct would not bar it from 
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eiihrcing the rules that il has promulgatcd pursuant to statutory inaildate (SCC 24 C.F.R. $ 906.1 

Pt scq.), including the nile prcconditioning remaining-family-niem~~cr status 011 prior written 

permancnl permission (see Hulck-sun v New Yurk C’ily fluusirig Auth., 19 AD3d 240; S‘rokc~l\2 1’ 

Frliwo, 25 1 AD2d 97). 

Petitioner apparently would also make milch of her allcgation that hcr aunt filed a 

“Notice of Intcnt to Vacate” only because respondent had pressed her into doing so withotit 

pointing out Iliat i t  would subvcrt petitioner’s position on her gricvance. But the iiierits of 

petitioner’s gricvance arc fatally undcrcut in any event by the aunt’s prior hiliire to have obtained 

a pctmaneiit pct-niission for petitioner’s occupancy. 

Finally, pctitioiier urgcs that Articlc 78 relief bc allowed licr in view of licr lengthy 

occupancy orthe apartment, without which shc rears shc may be honiclcss, and in  light oTher il l  

health. As to this, i t  is observed that a long-standing, but uiiauthorized occupancy cannot 

bootstrap a grievant into, iii effect, a preferred claim to a scarcc resource (public housing) at the 

expcnsc of other would-be tenants whose circumstances may he as or more fragile (sw 
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- 
.- 

Mc.F(rr.lrriie 11 Ncw York Cify IImxing Azrth., 9 AD3d 289, 290-9 I ). 

On the basis oftlie foregoing, the petition is denicd and the proceeding is dismissed.. 

This constitutes the decisioll and judgment of the court. 

Dated: Novcmber la, 2009 

ENTER: 

J.S.C. 
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