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SUPREMF COURT OF THE STATE OF NEw YORK
COUNTY OF NEW YORK: IAS PART 15

____________________________________________ %
DAVIDOFE MATITOQ & HUTCHER, LLP
Index No. 100585/09
Plaintif[, Mtn Seq. 001
~against-

ROBIN MAT.EKAN, Tl

Defendant.
————————————————————————————————————————— X

WALTER B. TOLUB, J.:

This 1is an action commenced by a law firm to rccover fees
Tfor legal services clalmed renceored Lo defendant. By Lhis molion,
defendant moves for dismissal of Lhis action pursuant to CPLR
3211. Alternatively, defendant moves pursuant to CPLR 604 to

have this action transferred Lo Nassau County Supreme Court to be

Joined with the actlon captloned, Malekan v. Tebrani (Nassau
County Index No. 4821/2008) (the “Nassau County act:ion”) .

Background

In March of 2008, defendant retalned the services of the law
Cirm of Davidoff Mallto & Hutcher (“plaintiff”) to commence
litigation on his behalf agalnst Ariel Tehranl in connaction wilth
the collection of an unpaid $200,000 loan (“the loan”) made fo
Falcon Motors, Inc. (“ralcon”), Executlve Funding Corp.,
(“Executive Funding”) and/or Exccutive Motors, LTD (“Executive
Motors”) in Seplember 2007. The loan, personally guaranteed by

Mr. Tehrani, was due to be repaid with interest on Scptember 25,
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2007 (Complaint 9 2; Affidavib i Opposition, Exhibit B). Despil.c
demands, with the exception of annroximately $4,000, the halznce
of Jloan and related principal rerzined unpaid.

Tn connechion with plaintiff’s rotention, the parties
executed a standard engagemenl letter delallling the terms of
plaintiff’s representation of dafendant (Affirmation in
Opposition, Exhibit A). Defendant pald plaintiff a retainer fee
of 43,500 at the itime that the letter was executed. In May ol
2008, plaintiff then commenced the Nassau Counly action on
defendant’s behalf seeking to rcecover monies on Lhe
aforementioned unpalid Loan.

Shortly after the Nassau County was commenced, Falcon [ilcd
for bankruptcy in the Southern District of New York (M“the
bankruptcy action”. PlainlLiff claims that defendant, who was
listed in Falcon’s bankruplcy peftillon as a owner, rather than a
creditor (see, Hutcher Affidavil 910), asked plaintifl to
represent defendant’s interest in the bankruptcy acition.

Tn all, plaintilf claims that il provided a aignificant
amount of representation Lo defendant for both legal matlers,
sending monthly bills to defendant delailing the nature of the
work, and the fees associated with the representation provided
(Affidavii in Opposition, Exhibit B). Plaintiff claims that

defendant neither objccted to any of the bills, nor were any ol

V' Mr. Tehrani is a former [riend of the defendant.

RS




them ever paid, ultimately resulting in plaintiftf’s successiul
applications to be relieved as counsel for defendant in bhoth the
Nassan Counly action and tho Unived States Bankruptay Proceeding.
This action, comprised of five causes of action claiming breach
ot contract, account stated, quantum meruil, unjust enrichment,
and entitlement to attorneys’ fees, followed.

Discussion

Irrespective of delendant’s arguments concerning guestions
of billing practices, the only incquiry to be made by Lhe court on
a motion to dismiss is whether plaintiffs’ facts, as alleged,
“tit within any cognizable legal theory” upon which plaintifl may

T

succeed (Leon v. Martinez, 84 NY2d 83, 87-88 [199%4); Campaign For

Fiscal Equity, Inc. v. State of New York, 86 Ny2d 307, 314

[1995]. See generally, BRarr, Altman, Lipshie, and Gerstman; New

York Civil Practicc Before Trial [James Publishing 20081 §36.01
et seqg.) .

A review of plaintiff’s first cause of action alleging
breach of contract reveals that while the retalncer agreemenl
helween the parlties 1s refcrenced, the terms of that agreement
are not explicitly stated, and Lhc agreement i1tsell is not
annexed to the complaint. The complalint paints a general
overview, stating that in addition to the payment of a £3500
retainer, the parties executcd a standard engagement letter which

explained Lhe scope of the legal services Lo be provided, the




fees and expenscs associated with representation, and the billing
pracl.ices of Lhe firm (Complair:. 99 2,4,10). There L5 an overview
6t Lhe legal representation underiaken by plaintiff on
defendant’s behall (Complaint 99 23-33), a claim that defendant
failed to pay, and a statement concerning damages — the unpald
amount. claimed dne and owing to plaintilf [or rendering legal
services. Contrary to defendant’s arqguments, even withoulb having
annexcd a copy of the retainer agreement to the complaint,
plaintiff has pleaded the necessary clalms for a cause of action

claiming breach of contract, (see, Furia v. Furia, 116 ADZd 694

(2% Dept 1986]), and has made sufficiont statements 30 as Lo

give all parties adequatc nolice of the transactions,
cecurrences, or series of lLransactions upon which Lhe first causa
of action is based (see, CPLER 3013).

Thal tthe retainer agreement 1ls rcoferenced, bhut nol annexed
to plaintiff’s complaint, is not howcver, faltal to the cause of
action. An affidavit, such as the one presentod by plaintiff
which contains the execuled retainer agrecment (Atfirmation In
Opposiltion, Exhibilt A), “may be used freely to preserve

inartfully pleaded by potentially meritorious, claims” (Rove lo

v. Orofino Realty Co., 40 NY2d 633, 635 [19761). Having reviewcd

the papers and submissions of Lhe parties, Lt is this court’s

opinion that plaintiff has stated a causce of actlon for breach ot

contract which may procead.
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Defendant’s c¢laim that plaintif{ cannot bring claims of
unjust enrichment (fourth cause of action) and quantum merult
(third cause ol action) are also rejected. Claims of unjusl
enrichment may stand alongside claims of breach ol contract 1in

the pleading stage until the validity of the contract is

established (Shilkoff, Inc. v. 885 Third Ave. Corp., 299 AD3d

253, 254 117 Deph 2002]). The incluzsion of an alternalive claim
of rocovery predicated upon a theory of quantum merult 13
{hereforc also permissible at Lhils stage of pleadings, as 1t 14
presenied as an alternalive or hypothetlical thecory of recovery,
which 1s permissible undor CPLR 3014. Both causes of action may
therefore proceed.

Defendant’s ¢lalm that there is no cause of action for

“account satated” 1s simply incorrect (Ryan Graphics, Inc. v.

Bailin, 39 AD3d 249 [1" Dept 2001]; Federal Express Corp. V.

Federal Jeans, Inc.,, 14 AD3d 424 |17 Dept 2005]; Fleming v.

Vassallo, 43 AD3d 278 [1* Dept 2007]; Risk Management Planning

Group, Inc. v. Cabrini, 63 AD3d 4271 1% Dept 2009)). The claim
regquires the allegation that regular billing statcments to the
defendant, which the detfendant failed Lo contest within a
reasonable time (id.). Inasmuch as the complaint and supporting
papcrs meet the aforementioned requiremants, plaintift’s second

cause of actlion may also procceed.

Despite doefendant’s claims to the contrary, plaintiff’s




Fifth cause of action for lagus fces may als0 proceed. pursuant
to the retaliner agreement, the partics agrecd Lhat plaintiflf
would be enlitled to recover its unpaid legal fees in Lhe cvent
it became necessary to flle and action to recover the fees and
costs set forth in the retainer agreement (Affirmation in
Opposition, Exhibit 2). The fact that plainliff 1s appearing pro
se in this aclion does notb mandate forfeiture of fees 11 may be
entitled to in connection with this action 1T Lt prevails (see,

Corarzeza V. Jacobs, 2717, AD2d 52 (1% Dept 2000]; Gray v.

Richardson, 251 AD2d 268 [1°° Dept 1998]1; Rarker 720 Asgociates

-

v. Tsaacs, 109 Misc.2d 57 [Civ Ct. NY Co. 19807) .

TLastly, this court has reviewed Lhe parties’ arguments
raised in connection wilh the portion ot defendant’s motion
seeking a transfer ol venue pursuanl. to CPLR 603, and declines to
Fransfer this matter to Nassau County.

Accordingly, Lt

ORDFERED Lhat defendant’s motion Lo dismiss is denlied in 1Cs
cntirety.

This memorandum opinion constitutes the decision and order
{0

i,
#

ol the Court.

Dated: i.,w{¢7

HON. WALTER R. TOLUB, J.5.C.
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