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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IA$ PART 1 5  

x - _ _ - - _ _ _ - _ _ - _ _ - _ _ -  - _ - - _ _ - _ _ _ _ _ _ - _ _ - - _ - _ _  
E-2 PARK EAST, INC., 

Plaintiff, 

LEXINGTON 

WALTER B. 

This 

- a g a i n s t -  

GARDENS A S S O C I A T  

D e f e n d a n t s .  

_ _ - _ _ _ - _ _ - - _ _ - - _ _  

TOLUB, J. : 

i s  one  of  t h r e e  

Index No. 112448/09 
Mtn S s q .  001 

tiff to 

e n f o r c e  a commercial l e a s e  rider option to renew for properpies 

l o c a t e d  on East. 126’-” S t r e e t  i n  Manhattan, 

o f  the properties to o p e r a t e  commercial parking f a c i l i t i e s . ’  

this motion, p l a i n t i f f  moves for an order e n j o i n i n g  d e f e n d a n t  

f r o m  removing plaintiff from the l ea sed  premises. 

additionally seeks an o r d e r  consolidating this action wi t -h  the 

S U I T U R ~ K Y  holdover proceeding p e n d i n g  j.n t .he  C i v i l  Court of the 

C i L y  of New Y n r k  captioned, L e x i n q t o n  Garden Associate$ v .  E-Z 2 

Park Manaqement Inc., 

Plaintiff uses  each 

By 

Plaj-ntiff 

(L&T Index  No 72167-2009) . 

D e f e n d a n t ,  i n  o p p o s i t i o n ,  c~o~s-moves f o r  d i smis sa l  of  

plaintiff‘s action pursuant to CPLR 3211 (a) (7). 

Background 

In 2003, non-party E-Z 2 P a r k  Management (“E-Z 2 P a r k ” )  

~. 

’ Thjs case is r e l a t e d  to E-7, Park East, Inc  : +  v. T r i a n a J e  
Housincr Associates, L . P .  (Index No. 112449/2009),and E-2 Park 
East, Inc. v. 1775 Housinq Associate$, L p  (Index No. 
112447/2009). All three actions have sirni-lar m o t i o n s  s u b  j u d i c e .  
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n e g o t i a t e d  and l e a s e d  the p r o p e r t y  known a s  t h e  “35  Auto  P a r k i n g  

Area  l o c a t e d  a d j a c e n t  t o  t-he b u i l d i n g  known as  Lexj-ngton Gardens” 

(“the 35 Auto P a r k i n g  Area”) f rom d e f e n d a n t  L e x i n g t o n  Gardens  

Associates.2 (Order  t o  Show Cause ,  Exhibit 2 )  for t .he  p u r p o s e  of 

o p e r a t i n g  a commerc ia l  parking lot;.  T h e  i n i t i a l  l e a s e  term was 

t.o commence on March 1, 2003, and end on Febru .a ry  2 8 ,  2008, and 

c o n t a i n e d  a n  o p t i o n  t o  renew t.he lease f o r  an  a d d i t i o n a l  five- 

y e a r  r e n t a l  t e r m .  The o p t i o n  t o  renew,  s e t  f o r t h  a t  p a r a g r a p h  4 0  

of  t h e  l e a s e ,  reads a s  f o l l o w s :  

4 0 .  Upon n i n e t y  (90) days p r i o r  w r i t t e n  n o t i c e  Tenan t  s h a l l  be 
g r a n t e d  a n  o p t i o n  f o r  a n  additional 5 year e x t e n s i o n  on r e n t - a 1  
t e r m s  t o  be n e g o t i a t e d  b u t  not. t o  e x c e e d  t w e n t y - f i v e  
above  c u r r e n t  r e n t a l  

(25%) 

(&, E x h i b i t  2 ) .  A c c o r d i n g  t o  t h e  terms of  t h e  l ea se ,  notice of 

r e n e w a l ,  and  f o r  t h a t .  matter, any n o t i c e  i n  w r i t i n g  ‘to t h e  

l a n d l o r d ,  was t o  be made by c e r t i f i e d  o r  r e g i s t e r e d  mail .  (id. a t  

P a r a g r a p h  1 2 ) .  

On F e b r u a r y  1, 2 0 0 4 ,  E-7, 2 P a r k  assigned t h e  s u b j e c t  l ea se  

t o  p l a i n t i f f .  

on O c t o b e r  1, 2 0 0 7 ,  November 1 9 ,  2 0 0 7 ,  December 1 9 ,  2 0 0 7  and  June 

P l a i n t i f f  p a i d  t h e  r e q u i r e d  r e n t  t o  d e f e n d a n t  and 

2 6 ,  2 0 0 8 ,  s e n t  w r i t t e n  c o r r e s p o n d e n c e  t o  d e f e n d a n t  indicating i t s  

i n t e n t  t o  renew t . h e  s u b j e c t .  l e a s e  (id. , Exhib i t .  3 ) .  Defendant.  

The c o u r t  n o t e s  t h a t  i n  e a c h  of t h e  s u b j e c t  leases, t h e  2 

address of each  defendant is stated a s  b e i n g  “ i n  care  of-” 
nonparty entity Marion  Sco t - t  Real Estate, I n c . ,  l o c a t e d  on 107- 
129 E a s t  126th S t r e e t .  
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d i d  r i o t  r e s p o n d  t o  plaintiff's c o r r e s p o n d e n c e ,  

have t a k e n  no immedj-ate action when p l a i n t i , f f " s  lease expi . red on 

F e b r u a r y  2 8 ,  2 0 0 8 .  However, a f - t e r  p l a i n t i f f ' s  lease e x p i r e d ,  

d e f e n d a n t  began  a c c e p t i n g  p l a i n t - i f f ' s  c o n t i n u e d  m o n t h l y  payment-s 

f o r  the 35 Auto  P a r k i n g  A r e a .  Defendant  a c c e p t e d  t h e s e  payments  

w i t h o u t  comment u n t i l  April 2009, and  on A p r i l  15, 2 0 0 9 ,  s e r v e d  

p l a i n t i f f  with a 30 d a y  n o t i c e  t.o t e r m i n a t e  t h e  premj.ses ( O r d e r  

t o  Show Cause ,  E x h i b i t  4). Defendan t  commenced t-he summary 

h o l d o v e r  p r o c e e d i n g  i n  the. C i v i l  C o u r t  s h o r t l y  t h e r e a f t - e r  (L, 
E x h i b i t .  5 ) .  I n  r e s p o n s e ,  p l a i n t i f f  commenced t h e  i n s t - a n t  act-ion 

seeking specific p e r f o r m a n c e  and a d e c l a r a t o r y  judgment  e n f o r c i n g  

t h e  l e a s e .  The i n s t a n t  m o t i o n s  f o l l o w e d .  

and  appears to 

D i s c u s s i Q n  

Inasmuch as  d e f e n d a n t  r a i s e d  a c h a l l e n g e  a s  t o  t h e  validity 

of t h e  l e a s e  at. i s s u e ,  t h i s  c o u r t  b e g i n s  i t s  i n q u i r y  w i t h  t h e  

q u e s t i o n  of  w h e t h e r  t h e  o p t i o n  t o  renew c o n t a i n e d  w i t h i n  t h e  

lease i s  v a l i d  b e c a u s e  i t  r e q u i r e s  n e g o t i a t i o n  of f u t u r e  r e n t .  

C o n t r a r y  t o  d e f e n d a n t ' s  a r g u m e n t s ,  while Y.he o p t i o n  t o  renew 

does n o t  e x p l i c i t l y  s e t  f o r t h  a f u t u r e  rent for t h e  f i v e  y e a r  

lease e x t e n s i o n ,  t h e  t e r m s  of p a r a g r a p h  41) e x p l i c i t l y  s t a t e s  t h a t  

s a i d  r e n t a l  increase would not be pore t h a n  25% above t h e  c u r g e n t  

r e n t  b e i n q  p a i d  bv t h e  t e n a n t .  

the increase is t h . e r e f o r e  not u n c e r t a i n ,  a s  d e f e n d a n t s  would 

r t i n ,  J r .  p re fe r  t h i s  court t o  b e l i e v e  (see, Jo seph Ma 

The methodology f o r  d e t . c r m i n i n g  
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Delicatessen, I n c .  v. Schurnacha, 52, NY2d 105 [1987]). Since 

the four corners of the agreement indicate that. t - h e  parties 

understood that. i.f the o p t i o n  to renew were elected, a rent 

increase would result, but at a rat.e that would n o t  exceed more 

than 25% of the current rent., the p r o v i s i o n  cannot be held to be 

uncertain and unenforceable (see, Carrnon v. S o l e h  Eoneh Ltd. I 206 

A D 2 d  450 [2'" Dept 19941; Cobble Hill Nursinq LQJW v. H e n r y  & 

Warren Corp, 74 NY2d 475 [1989]; Mamacope ck Avenue Corp. v. EasL 

Post Road Gorp., 78 N Y 2 d  88 [1991]). 

Nor can defendants successfully argue that. because plaintiff 

failed to provide notice to the landlord in the manner set forth 

under t -he lease, the renewal clause may now be dishonored. Tn 

this case, defendant does  not dispute that pl-aintiff's notice of 

i - n t e n t  to renew was received or, that said notice was timely 

(Affirmation of Keith (J" Riemer in Suppor t  of Cross-Motion ¶lo). 

Defendant o n l y  t . akes  i s s u e  with the rnelhnd of delivery of the 

notice, because it did not arrive by either certified or 

registered mail (Cross-Motion; A f f i r m a t . i o n  of Neda Barzideh ¶6). 

D e f e n d a n t  however, did not dispute the method plaintiff used 

to elect the option to renew, until defendant served notice upon 

plaintiff at t .he e n d  of Aprj1. 2009. By this court's count, that 

was also after defendant. had accepted, wi.t.hout comment., fourteen 

monthly payments for t .he  leased commercial premises. As 

appropriately n o t e d  by the C o u r t  nf Appeal-s,  

4 
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“ a c c e p t a n c e  of r e n t  b y  a landlord from a tenant‘. w i t h  
knowledge of t.he t e n a n t ’ s  v i o l a t i o n  of  t h e  t e r m s  of Lhe 

lease n o r m a l l y  r e s u 1 t . s  i n  a w a i v c r  o f  , t he  v i o l a t i o n  (see, 
Wollard v.  S c h a f e r  S tores  Co., 272 NY 304. 5 N.E.2d 829; 
Murray v. H a x w a y ,  56 N Y  3 3 7 ) .  The l o g i c  u n d e r l y i n g  t h i s  
r u l e  i s  p l a i n  enough:  t h e  o p t i o n  res t s  w i t h  t h e  landlord ‘ to  
r e c o g n i z e  t h e  v i o l a t i o n  and  t e r m i n a t - e  t h e  t e n a n c y .  
chooses t o  i g n o r e  i t  and a c c e p t s  r e n t  w i t h  knowledge of  t h e  
t e n a n t ’ s  v i o l a t i o n  t h e n  t h e  accep t - ance  e v i d e n c e s  h i s  w a i v e r  
and a n  election t.0 r:ont.inue t h e  r e l a t i o n s h i p .  A l though  t h e  
i n t e n t  t o  waive  i s  u s u a l l y  a q u e s t i o n  of f a c t ,  knowing 
a c c c p t a n c e  of r e n t  w i t h o u t  any  e f f o r t  t o  t e r m i n a t e  j u s t - i f i e s  
an  i n f e r e n c e  t h a t  t h e  landlord h a s  e l e c t e d  t o  h o l d  t h e  
t e n a n t  t o  t h e  lease” 

If he 

( J e f p a u l  Garaqe  Corp. v .  P r e s b y t e r i a n  Hosp i t a 1  i n  C i t v  0 f N e w  

Y o r k ,  61. NY2d 442, 447-448 [1984]). 

Defendant.  in t h e  i n s t - a n t  action i g n o r e d  what i s  now c l a i m e d  

t o  be a v i o l a t j o r i  f o r  more t h a n  a y e a r .  Under Jefpaul Garage,  

d e f e n d a n t  may not now claim t h a t  t h e y  d i d  not waive  t h e  election 

t o  c o n t i n u e  t h e  rental rei-ationship, and t h e y  may n o t  now claim 

t h a t  p l a i n t i f f  d i d  n o t  p r o p e r l y  e l e c t  t h e  o p t i o n  t o  renew.  

D e f e n d a n t ‘ s  c r o s s - m o t i o n  t o  d i s m i s s  i.s t h e r e f o r e  denied  i n  its 

e n t i r e t y .  

T h e  r e m a i n i n g  q u e s t i o n  i s  t -hus  whether p l a i n t j f f  i s  e n t i t l e d  

t o  a p r e l i m i n a r y  i n j u n c t i o n ,  which i s  answered  i n  t h e  

a f f i r m a t i v e .  P l a i n t . i f f  i n .  t h i s  case h a s  e s t a b l i s h e d  t h a t  v e r y  

l i k e l y ,  t h e y  w i l l  succeed on t h e  mer i t s  o f  t h e i r  c la i -m.  They have  

a l s o  established that t h e  loss of  t h e  s p a c e ,  means t h e  l o s s  of 

t h e i r  p a r k i n g  bu.s iness  at the 1 e a s e d  1.oc ; i t in i i .  S i n c e  p1.aint i . f f  

5 
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stands to lose its business, e q u i t y  favors preservati-on 01 , t h e  

status quo until the claims advanced are fully resolved (Nassau 

R o O f i n y  & Sheet MetaL Co, v. Facilities Dev. CQXP ., 70 AD2d 1021 

[3r" nept 19793). 

Lastly, having reviewed the papers, it is determined that in 

t h e  i n t e r e s t  of judicial. economy, consolidat.ing the summary 

nonpayment proceeding w i t h  the instant. action is enti rely 

appropriate under the circumstances of this case. 

Due deliberation having been had, and it. appea r j . ng  to tki-s 

C o u r t  that a cause of action e x i . s t s  in favor of the plaintiff and 

against the defendant and t - h a t  plaintiff i s  entitled to a 

preliminary injunction on the ground  that the defendant threatens 

or is about t.o do, or is doing or procuring or suffering .to be 

done, an acL in violaLion of the plaintiff's rights respecting 

the sub jec t  of the action and tending to render  the judgment 

ineffectual, as set forth in the aforesaid decisi-on, is 

ORDERED that defendant, its agents, servants employees, and 

a l l  other persons acting under the jurisdiction, supervision 

and/or d i - r e c t i o n  of defendant are enjoined and restrained, during 

the pendency of this a c t i o n ,  f r o m  doing or suffering to he done, 

directly or through a n y  a t t o r n e y ,  agent, servant, employee or 

other person or control of d e f e n d a n t s  o r  otherwise, from t a k i n g  

any steps to remove Plaintiffs from the premises known as t he  35 

Auto Parking A r e a  located adjacent t o  t.he building known as 
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L e x i n g t o n  Gardens a t  1 2 7  East 107'" S t r e e t ,  New York,  New Yor-k, 

i n c l u d i n g  b u t  no' t  l i m i t e d  t o  t h e  commencement o r  f u r t h e r  

p r o s e c u t i o n  of  a c t i o n s  in t h e  C i v i l  Court; and i t  i s  f u r t h e r  

ORDERED t h a t  t h e  p o r t i o n  of  p l . a i n t . i f f ' s  m o t i o n  s e e k i n g  t o  

c o n s o l i d a t e  t h e  i n s t a n t  action with t h e  summary nonpayment 

p r o c e e d i n g  commenced in t h e  C i v i l  C o u r t  of  t h e  C i t y  of  New York, 

n t  captioned, L e x i n s t o n  Gardens A s  s o c i a t e s  v .  E-2 2 P a r k  Managwie 

I n c . ,  (L&T I n d e x  N o  7 2 1 6 7 - 2 0 0 9  i s  g r a n t e d ,  and  t h e  C l e r k  of  t h e  

C i v i l  Court of  t h e  City of  N e w  York i s  d i r e c t e d  t o  t r a n s f e r  t h e  

papers  on f i l e  i n  the a f o r e m e n t i o n e d  a c t i o n  t o  t h e  C l e r k  o f  t h e  

Supreme C o u r t ,  N e w  York County,  upon s e r v i c e  of a c e r t i f i e d  copy 

of t h i s  o r d e r  and  payment o f  the a p p r o p r i - a t e  f e e ,  i f  any ,  and i t  

i s  f u r t h e r  

ORDERED that t h e  Clerk of  t .he Supreme C o u r t ,  N e w  York 

County, upon rece ip t  of  a copy of t h i s  order with n o t i c e  o f  

e n t r y ,  s h a l l ,  w i t h o u t  f u r t h e r  f e e ,  a s s i g n  a N e w  York County Index  

Number t o  t h e  f i l e  t r a n s f e r r e d  p u r s u a n t  t o  - this  o r d e r ;  and  it i s  

f u r t h e r  

ORDERED t h a t   defendant.'^ cross-motion t o  dismiss 

in its e n t i r e t y .  

T h i s  memorandum o p i n i o n  c o n s t i t u t e s  t h e  d e c i s i o n  

o f  t .he  C o u r t .  

Dated :  \ ' \ ( . ( . 7  

i s  d e n i e d  

and o r d e r  
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