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Index Number: 21476-2007 

SUPREME COURT - STATE OF NEW YORK 

COMMERCIAL DIVISION, PART 46, SUFFOLK COUNTY 

Present: 
HON. EMILY PINES 

,J. S. C. 

x 

O’YEILI,  & SON, INC., 

Plaintiff, 

-against- 

.JANICE SERRONE, 

Original Motion Date: 06-30-2009 
Motion Submit Date: 09-09-2009 

Motion Sequence No.: 003 MD 

Attorney for Plz&ff 
Gerard D. DeSantis, Esq. 
One Old CountIy Road, Suite 276 
Carle Place, New York 11514-1845 

Attorney for Defendant 
Zisholtz & Zisholtz, LLP 
By: Robert Vadnais, Esq. 
170 Old Country Road 
Mineola, New York 11501 

Defendant. 
X 

--l__l_- 

ORDERED, that the motion (motion sequence number 003) by defendant for summary judgment 
gr partial summary judgment is denied; and it is further 

ORDEXED, that this matter is scheduled for jury selection on January 7,20 11 0 and the trial shall 
:-~cgin 011 January 11, 2010. 

Plaintiff commenced this action seeking foreclosure of a mechanic’s lien by the filing of a 
\uniiiions and Verified Complaint on or about June 19,2007 and issue was joined by defendant’s service 
I Verified Answer dated October 2,2007. The action arises out ofthe relationship between the parties 
\\herein plaintiff performed certain construction work for the defendant on the property located at 5 
a anal Waq. Southampton, New York (the “subject premises”). The Complaint alleges that the parties 
Lntt.rcd into ail agreement wherein plaintiff was to furnish labor and material to defendant to construct 

()lie-family dwelling on the subject premises. Complaint at 74. Plaintiff states in the Complaint that 
; performed libor and services for defendant in the sum of $333,291.35, that the sum of $121,075.94 

3 m a i n s  due arid owing and that it filed a lien on the subject premises. Complaint at 7’s 7, 1 1. See also, 
“ b o t  ice oi’Mechanic’s Lien, dated March 9,2007, annexed as Exhibit “L” to the moving papers. Plaintiff 
c ! l s ~  nsscrts that the amount of $23,400.00 is due and owing as a result of defendant’s failure to allow 
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; \ la in t r f t ' to  complete the work on the subject premises. Complaint at 118. 

1 kfendant now moves for summary judgment or partial summary judgment dismissing the 
~~iiiplaint. dixcharging the mechanic's lien and canceling the Notice of Pendency on the grounds that 

i~lciiiitit'l'failea to satisfy its obligations under CPLR $301 5(e), General Business Law $771 and LienLaw 
: b 1 0 and 3 8 Specifically, defendant states that (1) plaintiff performed certain construction services at 
tk subject premises; (2) that she paid plaintiff the total sum of $274,676.90; and (3) the parties never 
8 rad a written agreement. Defendant states that plaintiff delayed construction, demanded additional funds 
, 1 n d  ceased performance on the job when she refused to tender additional funds. D'efendant states that 
.lie has counterclaimed in the sum of approximately $163,000.00 on the grounds f hat the renovations 
itere not completed and/or were done in a negligent manner requiring her to retain other contractors to 
tinish the woik. 

Defendant first claims that plaintiff is barred from recovery pursuant to CPLR $301 5(e) because 
i I failed to allege in the Complaint that it is a licensed home improvement contractor in Suffolk County. 
X klendant claims that she has requested a copy of plaintiffs license in two discovery demands but that 
i ,laintiff has failed to produce any license. Therefore, defendant asserts that plaimiff is an unlicensed 
ontractor and as such, is barred from recovery for either breach of contract or under theories of quantum 

1 neruit and unjust enrichment. 

Next. defendant claims that plaintiff cannot recover in this case because the parties never 
\ccuted a home improvement contract as required by General Business Law $771 and Southampton 

1 o \vn  ('ode $143. Here, defendant asserts that the parties never entered into a written agreement and 
there was no iiieeting of the minds as to the terms of any agreement. Defendant also claims there were 
! iumerous dcf ,ciencies in plaintiffs performance, including inadequate and incomplete renovations. 

Ikfenilant also claims that pursuant to Lien Law $38, she served plaintiff with a Demand for 
!enii/cJ Statcment but that plaintiff has failed to comply in that the Itemized Statement provided is not 

j cri tied .ind does not contain the terms of the contract. Additionally, defendant states that plaintiff has 
1 ,xtuse~i to provide an adequate accounting and thus has failed to support its claims as set forth in the 
* icchanic's l i c n  Defendant also states that pursuant to Lien Law $8 she served a Demand for Terms 

1' C ontract but that plaintiff never responded. Defendant further asserts that the Notice of Mechanic's 
' i t n  w x  not timely filed pursuant to Lien Law 5 10 in that it was filed more than four months from the 
I tst cia) 01' work, labor or services provided. 
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Ihsed on the foregoing, defendant seeks dismissal of the Complaint, discharge ofthe mechanic’s 
I lcti and cancellation of the Notice of Pendency. 

Plainti I’f opposes the motion by affidavit of Charles Timothy O’Neill (“O’Neill’’), president of 
iiic plairitifi’corporation. Although O’Neill admits that the parties never entered into a written contract, 
l i i  slate> that  the reason for this was that defendant continuously changed her mind as to what she 
11 mted. def’entlant was using the services of an architect and abruptly changed the locks on the subject 
rmmises in Nc wember of 2006 so defendant could not complete the work. O’Neill states that plaintiff 
I -  ci licensed l;ome improvement contractor in the Town of Southampton and attaches copies of its 
1 Icenses which he claims had previously been provided in response to defendant’s discovery demands. 
j’nieill also states that plaintiff is licensed by the Suffolk County Office of Consumer Affairs as a home 

iniproveinent contractor and attaches copies of the license and the renewal thereof. To the extent 
plaintiff was iequired to plead that it was licensed, it seeks leave to amend its Complaint for that 
Iwrpose 

With rcgard to the failure to have entered into a written contract, O’Neill asserts that he provided 
defendant witli regular invoices and proposals (actually annexed to defendant’s motion papers) which 
Jemonstrate defendant was aware of the work that was being performed and she intended to enter into 

contract with plaintiff. He further notes that there are notices of cancellation on i.he proposal which 
d\ ise defendant of her right to cancel the work. O’Neill also states that due to a familial relationship 
hctwcen the parties, he attempted to keep defendant’s costs down and was accommodating when 
dcti.ndant changed her mind about the work she wanted performed. In sum, plaintiff argues that there 
x as clcarly a meeting of the minds despite the existence of a formal, signed contract as evidenced by the 
i lxchs dcfendmt delivered to plaintiff and her acceptance of the work performed. Additionally, plaintiff 
~ r g u e s  that Gl3L $771 does not bar recovery in quantum meruit or unjust enrichment for labor and 
ivateriiila on  a home improvement project despite the lack of a written agreement. 

I urning to the timeliness of the filing of the Notice of Mechanic’s Lien, plaintiff states that it was 
iiictf w i t h i n  t l~e  requisite four month time period as work was still being performed at the end of 

cnibcr. 20116. O’Neill further explains that with regard to the Itemized Statemenl, plaintiff provided 
I. mie i n  April 3f 2008 and thus not objected to, but he does acknowledge that it was inadvertently not 
1 m f i c d  Like wise, plaintiff argues that the Notice of Mechanic’s Lien is not defective and moreover, 
tlcfcndatit did not challenge it until more than two years from its filing. Based on all of the foregoing, 
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j t l a i i i t i  t‘f‘xgue.; that there are questions of fact as to whether it properly performed the work and whether 
i tiere a n  agreement between the parties, thus precluding summary judgment. 

Defendant submits a reply affirmation by her counsel who reiterates the claim that plaintiff failed 
3~ coniplq witri GBL $771 and Lien Law $910 and 38. Additionally, plaintiff clairns that plaintiff has 

t tilcd t o  raise I triable issue of fact that it did not timely file the Notice of Mechanic’s Lien nor provide 
icfi.ndmt with a sufficient accounting. Defendant argues that there are no issues of fact and summary 

i ictgment should be granted dismissing the action. 

Plaintiff has filed a supplemental affidavit in opposition to the motion wherein it attaches a 
!:ctailed statement of expenses and payments and reflecting a balance due of $181,748.69. 

I he law is well settled that to obtain summary judgment, the moving party must make a prima 
; ‘tcit: showing of entitlement to judgment as a matter of law, offering sufficient evidence to demonstrate 
[lie ,tbsence of any material issues of fact. GO 7dberger v. B r i c k  & Ba 7 7erste in ,  Inc.  , 
217 AD2d 682, 629 NYS2d 813 (2d Dept .  1995) (internal citations omitted). The 
iuden then shifts to the party opposing the motion to come forward with proof in admissible form 
knionstratinp, there are genuine issues of material fact which preclude the granting of summary 
iudginent. Zayas v. Ha7f Ho77ow H i 7 7 s  Cent. schoo7 D i S t . ,  226 AD2d 713, 
0 4 1  NYS2d  7 0 1  (2d Dept  . 1996). Bald conclusory assertions are insufficient to defeat a 
motion lor surnmaryjudgment . orange County-Poughkeeps i e  L t d  Par tnersh ip v. 
Bonte, 37 AD3d 684, 830 NYS2d 571 (2d D e p ’ t  2007). “I t isnotup to thecourt 
o determine S S U ~ S  of credibility or the probability of success on the merits, but rather to determine 

\ thc ther  therc exists a genuine issue of fact.” Triang7e F i r e  PrOteCtfOn COrp. V .  

Manufacturer’s Hanover T rus t  Co., 172 AD2d 6 5 8 ,  570 rdvs2d 960 (2d 
Dept  . 1991). A motion for summary judgment “should not be granted where the facts are in 
.~isputc, \\hers conflicting inferences may be drawn from the evidence, or where there are issues of 
~ r e ~ l i h l ~ ? ~ ”  S c o t t  v. Long 1s7and Power Auth. ,  294 AD2d 3 4 8 ,  741  NYS2d 
708 (2d Dept .  2002). 

i e n e r d  Business Law $771 provides in relevant part that: 

Every home improvement contract subject to the provisions of this article, and all amendments 
thereto, shall be evidenced by a writing and shall be signed by all the parties to the contract. 
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I tiat pro\ ision further provides the items to be contained within the writing, including the approximate 
i itc\ of u h o n  the project will begin and be substantially completed, a description of the work and 

1 1  iatcr~als to  be provided and the agreed upon consideration. 

Zotwit hstanding this provision, Courts have held that the failure to comply wi th this requirement 
.HWS nor opera.e as a complete bar to recovery by the contractor where the contract ha:s been substantially 
pcrlornmed and there was a meeting ofthe minds. See , e. g. , Is 7and wide IYea t fng & A i r  
cond i t i on ing  v. Sachs, 189 Misc.2d 3 5 5 ,  732 ~ Y s 2 d  824 (App. Term 2d 
[ j e p t .  2001). 

A ien I ,aw 9 1 O( 1) requires that a Notice of Mechanic's Lien can be filed at any time during the 
progress ol'thc work or within four (4) months after completion of the contract or the final performance 
1 - t  nork. Lien Law $38 requires in part that: 

4 Iienoi who has filed a notice of lien shall, on demand in writing, deliver to the owner or icontractor making such 
dcmand a statement in writing which shall set forth the items of labor and/or material and the value thereof which 
make UI) the amount for which he claims a lien, and which shall also set forth the terms fo the contract under which 
jLlCt1 items were furnished. The statement shall be verified by the lienor or his agent in the form required for the 
vcrifica ion of notices in section nine of this chapter. If the lienor shall fail to comply with such a demand within 
five dabs after the same shall have been made by the owner or contractor, or if the lienor delivers an insufficient 
htateme*it, the person aggrieved may petition the supreme court of this state ... for an order directing the lienor within 
a time specified in the order to deliver to the petitioner the statement required by this sectlion. 

I n  the case at bar, defendant has not met her initial burden of demonstrating the absence of a 
;naterial fact Ivarranting dismissal. While plaintiff concedes that there was no written contract between 
*lie parties as required by GBL $771, there is a question of fact as to whether the parties agreed as to the 
onstruction work to be performed by plaintiff on the subject premises. The proposals by plaintiff and 

;.Iiecks tendered by defendant reflect that the parties agreed to some work to be performed, however, the 
\cope of' that work and the quality of work performed, are questions of fact precluding summary 
1 ~icig~nent Thus, notwithstanding the absence of a written agreement, plaintiff may still be able to 
I C'COL'L'I Lindci theories of quantum meruit or unjust enrichment. Additionally, contrary to defendant's 
.iIlcgations. the submissions reflect that plaintiffwas licensed as a home improvement contractor by both 
I hc I'o\cn of Southampton and Suffolk County Office of Consumer Affairs. 

\b 1 t h  regard to the timeliness of the filing of the Notice of Mechanic's Lien, questions of fact 
, s \ ~ s t  JS to wlien plaintiff last performed work on the project, triggering the four month time period. 

:ndl l> .  plaintiff has submitted an Itemized Statement, although challenged by defendant as to its 
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~ i i ~ c n ~  1 he question of the amounts due, if any, is also for the trier of fact. 

t3ascd i m  the foregoing, defendant’s motion for summary judgment is denied and this matter is 
.~ht.duleci h r  trial on January 7, 2010. 

1 his c( nstitutes the DECISIONand ORDER of the Court. 

Ilated: November 5,2009 
Riverhead, New York 

J. S. C. 
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