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SUPREME COURT O F  TI 1E S‘I’ATE O F  NEW YOKK 
(I‘OLIN‘I’Y OF NEW YORK: PAII‘I’ 5 

D.lH1 DEVELOPMENT LLC, 
.x _____________________--_____-----------______---------------------- 

P c t i ti o 11 e 1‘ 

0 1’ 

Index No .  
1 13622/09 
ORDER AND 

ZOU$ MARTIN lNTEKTORS C‘ONTKAC‘TING ”. LNC., , , 

Petitioncr, TIJHI Developnicnt LLC.’ (“DJHT”) brings this petition, by order lo 
show cxise:, for a i i  ordcr: ( 1  ) suiiimarily disclixging thc Notice Undcr Mechanic’s 
Licn LAW, dated May 29, 2009 a n d  J d y  20, 2009, pursuant to Lien Laws $ 1  C,(C;), $4, 
and $39-a; m d  (2) pursuant to T,icn Law S39-q awarding clamages in fiivor ol‘ 
petitionci- as against respondent in an amount eqiial to the differcixc by which tlic 
amount claimed to be a s  stated in the notice of 11ic mechanic's licn cxceeded the 
i i m o ~ i n t  x t i i d ly  due 01- to bccoiiic chic, along with MI award of rcasonable attoriiey’s 
fees . Kc s p o I I d e 11 t , M :ir t i 11 111 t cri c) I’ s C o ii t rac t i 11 g , I 11 c . (“Mar ti 1 1 ” ) o p p o x c: s t h c 17 c t i t i o 11. 

Mai-tin, tlic contractor cntcrcd into an ‘LATA” coiistruction agi-eement Lor 
renovalion of ai1 existing lowiihouse with DJHI, the ocvncr oftlie towxihise located 
at 133 West 4‘” Strcct in  the C‘oiitity and Stak ol’New York 011 or about Dcccnibcr 28, 
2005. The contract callcd for Martin was to be paid a total of $ I ,392,000.00. JIJHT 
hcld back $102,240, i*cpresentiiig a poi-tioil of thc payment ~ i i i i ~ ) ~ i i i t ,  becausc Martin 
dlcgcdly failed to “substantially complete” the projcct tiniely. ‘I’hcreaftet-, 011 May 
29, 2009, Martin fikd a inechanics lie11 i n  the anloiillt of $462,000. 011 July 20, 
2009, Martin fjled anothcr incc1iaiiiG’s 1im i n  the amount of $104,606.47. 

DJHI, iii support of its iiiotion, sulmiits: its petition; thc contract; 11 documcnt 
titled “Application and  C‘crti ficate for Paytnent;” a “Rlock aiici Lot Seal-ch;” and h c  
affidavit ol‘Soh11 Gordon, Architxl  with the h i  ‘I’misi Suk Dcsign Groiip (“Ti~iisi’’). 
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D.IH I scelcs to have the two niechanics licm summarily dimiisscd and hriiigs several 
c ~ u s c s  01‘ action sccltirig ruiiiihiii-seiiiL“iit of nioney allcgcdly owed to it by Mal-tiii. 

DJHI asscrts that Martin d i d  not substuntially coniplctc Ihc projcct; tliat it  hilcd 10 
coiiiplctc: Ihc: work; and that Martiri pci~Ii)n~iccl its work negligently, cat-clcsxly and 
recklessly. IIJHT points to $3.3 of’the coiltract, which states, in rclcvant p r t :  

The C’onti-actor shnll achieve S Lrbstanlial C‘onipl et i o i i  of the entire Work 
not  later than 274 ti-on1 the date of coiiiI1ic:I1Cc:iiicnt, or  as hllows: 
. . .  
Substanlial Completion of tlic Work slid1 be x h i c v c d  in 9 months. 
. . .  
C‘onli-actor wi 11 bc petlnlized a fct: of $S,OOO/Moritli if substantial 
complctioii not achicvcd in 9 niotitlis. 

LI.IHI claims that Martin hi lcd to complete its work Ltntjl thirty-seven months a fk r  tlic 
start datc, twenty eight tnontlis laic. The aniomt that was subtractcd hmi Martiii’s 
pyiiicrit totaled $102,240.00. DJH I points to the fiict that Martiti sigiicd the 
Application atid Certifjcate for Payment, datcd November 23, 2007. The certif7cicate 
statcs that the “Original Contract Sutn” was $1,392,000.00 and that thc “Total Earned 
Less Kclainagc” was $ I,289,760.00. Martin also signed a “Par-lial Kclcasc. DJHI also 
submits the a l l idavi t  of‘ its architect, Mr. Gordon, in support of its claims. 

Martin, in opposition, submits: its answer; scvcral Change Ordcr I‘oniis; a copy 
c> i. the Y“ridoriiiniuiii Uni t  Deed;” a Work Permit from tbc Dcpartinent of Biiildiiigs 
and; scvcral con-espoiiclences betwccn Ihc parties. Mnrtiii claims that DJHI owes it Ihc: 
rcniaiiidcr ofthc paymetit on the wtitixcl, $102, 240.00, plus $464,366.47 in cliiuige 
orders, ncccssitating tlic f i l  iiig of tlie subjcct mechanic liens. Martiti asserts that in 
signing the Partial liclcasc it  did not forcgo its right to file a licn f’ur inoriich due 
pirrsLiant 10 Change Orders w l i i~h ,  Martin claiiiis, wcrc a~itli~ii-isecl by DJI-I I and tho 
A 1-c Ii i tec: t . f; Ltrt lie r , M arti 11 cl ai 111 s that ai y del a y s i 11 s ii bs  t anlia 1 1 y co 111 p I et i 11 g t h c: 
projcct were caused by LIJHI, and riot by it. 

By way of reply, DJHT argues thai the mcclimic’s liens sho~rld bc clisinissed 
bccausc they are untimely’ and reasserts its argirrncnts that the liens arc dcfcctivc 
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Licn Law $9 states 

The notice of lien shall state: 

I .  The iiaii~c and residence of the licnoi-; and if the lienor is a 
partnership or a corporation, the busincss addi-css of such flr117, or 
corporation, the ii:inics ol'partners aiid priiicipal place of hsiiiuss, 
:itid if a foreign coi-poration, its prhcipal plti~c of'business within 
Ihc statc. 

I -a. The iiamc and address ol'thc lienor's nttol-ney, il' any .  

2. The ~iaiiic 01' tlic owiier o r  llic rca1 property zigainst whose 
intcrcst therein a lien is claimed, zind thc interest of the OWJICI' as 
far as I\;iiowii to the lienor. 

3.  The nii~iic of the pcrson by whom tlie licnor wax einploycd, or 
to whom hc- fill-nislicd or is to fmiish imtcrials;; or, iftlic licnor i.s 
11 contractor o r  subcontractor, the person with tvhom thc: contract 
wax madc. 
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6. The timc whcii the first a ~ i d  last i t e m  of work wccc pci-foriiied 
and inaterials wcrc l i i i - i i  i shed. 

7. The propci-ly subjcct to tlic licn, with 3 description thcreof 
sufficicrit ror identiiication; and if i i i  z1 city ur  village, its 1ocatic)n 
by strcct and imiiiber, if  Ii~iowii. A h i l w c  to state the iiaiiic: or the 
true owiicr or contractor, or a misdescription u f' tlic ti-Lie owiicr, 
shall not affect the validity ofthc Iicii. The notice must be vcrifiecl 
by tlic licrioi- or l i i x  agent, to the effect tliat the statenicnts tlicr-cin 
coiitniiicd arc true to his knowledge exccpi as to thc matlcrs 
tlicxin stated to bc nllcgcd oii iiiforn?ation and belicC, and that as 
to thoxc matters lie bclicvcs it to be truc. 

Lien 1,aw $4 states, in relcvant part: 

1,icii Law $39 states: 
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I,icn Law 53% states: 

Wlicrc in m y  action or procccding to cnf'orcc a iiiec1i;iiiic's licii upoii :I 

private or pirblic improvement thc court slid1 Imvc dcclni-ed said lien to 
be void on account o f  wilful exaggci-ation the pcrsori illing such noticc 
of lien shall bc liable in damages to tlie owncr or contractor. Tlic 
damagcs which said OWIICI' 01- coiitractor- slid1 be eiititlcd to I'CCCIVCI-, 

shall include: tlic amount or  any premium for a botid given to obtain thc 
discharge of the licn or the intcrcst on any money dcposited for thc 
piirposc of discharging thc licti, 1-easonablc nttoi-my's fccs Ior scrvices i ii 
securing thc discharge ofthc hen, a id  a11 amount equal to thc diI'fcrclicc 
by which the axiiounl claiined to bc due or to beconic due ;IS stated i n  thc 
noticc of lieii excccdcd the :umoimt actually c i w  or 10 becoiiic duc 
lhcrCOI1.  

Plaintiffs' licns wcre propcrly dischargcci rcor failure tu idcntify the labor 
supplied (01- iiiatcrials providcd to defendants (Lien Law $9[4]) Bccaiise 
Siiprctne C'oiirt's I'jiiding was bascd upon a hi lure of proul, we need not 
rcach tlic par-tics' competing contentions that  the lieiis WCK wil liilly 
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cxaggel-ated . 

In the instant case issues of f i ~ t  have bccn raised by the coiiflil:litig 
allidavits. It niay well bc that upon trial of tlicsc issues thc owner will 
prevail arid the licn will bc hcld invalid; Iiowcvci-, this court on a 
siiiiiiiiu-y application fbr- dischzirgc oftlie licii is bound by the provisions 
of thc Licii Law. 

kli/Lor is inapplicable to thc instant action. Tlic court thcrc reviewcd the iioticc o f  lien 
311~1 found tliai the itcnis of’niaterjals niid labor. were suf‘ficieiitly itemized in thc notice 
o f  lien s o  as to not be in violation of Lien Law tj 19(6), Here, t1icr.c is iio vicw of tlie 
~i~cclia~iic’s licris that \.~wiild lead to the coiiclusioii that tlic noticc of lien contains the 
iiiformation required by Lien Laws 8 19(6) and $9. 

Whet-eforc i t  is liereby 

ORDERED that the petition is granted to the exlciil that ttic Noticcs of 
Mechanic’s Licri lilcd by Martin Iiitcrioi-s Contracting, Tnc o n  May 29, 2009 and July 
20, 200‘3, against ccrtaiii real propertics situated in tlie City of New York, County of 
Ncw York described as ( 1 )  133 West 4‘” Sti-eel Block 552 Lot 1401, are 1ici.cby 
vacatcd aiid canccllcd of record; and it is further 

ORIIEIIED t1i;it the Clci-it is licrcby clircctcd to vacatc am1 cancel thc Notices 
of’Mcchaiiic’s Lien dcsci-ibecl licrciii, and to ciitci- iipoii tlic licii clockct, or olhcr rccord 
of liens, opposite the cndorsemcnt of said Lien, a statenicnt that i t  has bccn vacated 
:und callcellcd ofl-ecord. 
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This cmstitiitcs tl iu ifccisiuri a i d  ordci- 01’ tlic court. All other relicf roquestecl is 
dcii i ccl. 

7 

[* 8]


