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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

_____ _— - - —_——
SLM CAPITAL CORP.,
Plaintiffs, Index No. 603821/07
-against- p
HEMMITT D5H, LLC; RUDOLPH HEMMITT, SR.; / (
RUDOLPH HEMMITT JR., DEBBIE J. HEMMITT; 6
EUGENE DARVIS HEMMITT; RANDLE g o
MATTHEW HEMMITT; and RONALD 2o % 2
WAYNE HEMMITT, 04,7}4/@,‘/ . 7
/O
Decfendants. sﬁ?/\'fg 41
- - X Oﬂ‘p/o
Hon. Richard B. Lowe, HI: &

Plaintiff SLM Capital Corp. (“SLM”™) moves pursuant to 22 NYCRR §208.14(c) and

CPLR §§ 2005 AND 5015(a) for an order restoring this case to the calendar.
Background

This action was commenced to recover amounts allegedly due under certain loan
documents executed in July 2004 for accounts receivable financing plaintiff provided the
defendants. Defendant Hemmitt D5H, LLC (“D5H”) defaulted under the loan agrcement. The
individual dcfendants cach executed a guaranty which guarantced D5H’s obligations.

Most of the defendants have never appeared in this action. Individual defendant
Rudolph Hemmitt Sr (“ITemmitt”) did scrve papers on the plaintiff pro se and attempted to
answer the complaint on behalf of all of the defendants. Plaintiff, however, [iled a motion for a
dcfault judgment arguing that Hemmiitt, who is not an attorney, could not represent defendants
other than himself in this action. It further argued that if the court found Hemmitt’s papers

sufficient, then the court should award plaintiff summary judgment,
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In a decision dated January 9, 2009, this court denied the motion for cither a default
Judgment or for summary judgment. First, the court found that Hemmitt’s submission was
sulficient to make an appcarance on behalf of himself. As to the other defendants, the decision
hcld that plaintiff did not submit an appropriatc affidavit in support of its motion and that the
relevant agrecments lacked “important information, including the interest rates on advancces from
SLM to D5H, and the rates to be applicd after maturity of the note” (Decision p 8). The motion
was therelore denied and the case continued.

At the time of the (iling of the complaint and filing of the motion, SLM was represented
by the firm of Resiman, Peirez & Reisman, LLP. (“RPR™). Shortly after this court issued its
January 9, 2009 decision, RPR affirms it was advised that the firm of Cullen Dykman Blcaklcy
Platt, LLP (“Cullen Dykman™) would be taking over the case.

A series of conferences between the court and Cullen Dykman purportedly on behalf of
SLM were held. The first confecrence was held on March 10, 2009, Defendants did not appear.,
Cullen Dykman indicated it considercd filing a motion to renew and/or reargue this court’s
January 9, 2009 dccision. The motion was never filed. Another confercnee was then scheduled
for May 19, 2009. Defendants again {ailed to appear. Cullen Dykman, having still not decided
how to procecd, rcquested a one month adjournment to decide whether to discontinue the action
or whether to go forward with a motion to renew and reargue. The court again adjourned the
matter to June 23, 2009. On June 23, 2009, Cullen Dykman appeared and requested yct another
adjournment. Counsel indicated that the former attorney (presumably, RPR) had not been

willing to turn over the file in this matter.  Cullen Dykman was directed to file the anticipated

motion to rcargue/renew on or before July 14, 2009 and to file a motion to compel against RPR
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on or before June 30, 2009.

As ol July 14, 2009, ncither motion had been filed. On July 21, 2009, this court’s part
clerk contacted the firm who was registercd with the court through the filing of a noticc of
appearance as counsel for SLM. This turned out to be RPR, RPR was contacted and advised
that an appcarance on July 28, 2009 was necessary. The next day, this court also contacted
Cullen Dykman and they were directed to appear on July 28, 2009.

On July 28, 2009, Cullen Dykman appcared and RPR did not. To cxplain the failure to
proceed in this action, the firm argued that RPR would not turn over the file in this case and they
could not retricve any records. Furthcrmore counsel stated that © . . .we were supposcd to be
substituted and I have been following up with the firm that we were supposed to sign the
substitution. They haven’t done it. In fact, our rccords now reveal that we have no business
being in this case and we want to give it back to the original firm” (Tr. 7/28/09 4. 121-23).
Thereafter, this court dismissed this action due to plaintiff’s failure to proceed. (Tr. 7/28/09 5: 6-
7).

Now, SLM, through RPR, has filed a motion to vacate the dismissal and to rcstore the
action to thc calendar. RPR affirms that SLM definitively wants RPR to represent it. RPR
affirms that, after it thought Cullen Dykman took over representation, it always made its files
immediately available to the firm (Reisman Affirmation 4 3). RPR also recognizes that Cullen
Dykman never entered the casc as plaintiff’s counsel of record and RPR has always been
plaintiff’s counscl of record (Reismann Affirmation 9 4).

Hemmitt has submitted opposition to this motion.
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Discussion
Plamtiff relies upon 22 NYCRR § 208.14[c] which reads
[a]ctions stricken from the calendar may be restored
to the calendar only upon stipulation of all parties so
ordered by the court or by motion on noticc to all
other partics, made within one year after the action
is stricken.

This action was not stricken from the calendar, but rather it was dismissed for failurc to
comply with the court’s orders to proceed with the mattcr. Therefore, this provision does not
apply.

Plaintiff also moves pursuant to CPLR §§ 2005 and 5015(a) which allow the court to
relieve a party from a judgment based upon an cxcusable default. Such cxcusable default may
include law office failure.

“The underlying principle of excusing delays and defaults based on law office failurc is
that counscl’s isolated ncglect should not deprive the party of his/her day in court in the absence
of prejudice to the opponent” (CPLR 2005 Commentaries, citing Pollack v Eskander 191 AD2d
1022, 1023 [4" Dcpt 1993); Jones v RSR Corp, 135 AD2d 900, 201 [3 rd Dept 1987]).  Isolated
mistakes due to law office (ailure may be overlooked, but serious patterns of neglect will not
(see e.g. Chery v Anthony, 156 AD2d 414, 417 [ 3™ Dept 1989]).

For over six months, several conferences were conducted whereby the court gave
numerous directives in an attempt to have the case proceed. During cach conference, the
“supposcd” newly appointed counsel, Cullen Dykman, indicated that it nccded more time to

decide whether o discontinue or whether to file a reargument/renewal motion. Presumably, this

consideration was given in consultation with the plaintiff. It is now apparent that Cullen
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Dykman never had authority to appear before this court and to make representations.

RPR claims to have no knowledge that it was never substituted. Cullen Dykman scems
to support this because it repeatedly affirmed that it represented to RPR it was appearing on
behalf of plaintiff during the firm’s attempts to retrieve the file from RPR. On scveral occasions,
Cullen Dykman represented to the court that it could not proceced because RPR would not
cooperate.  While this lack of knowledge by RP’R may be accurate, it is not excusablc.

RPR, now secks to step “back into” the case, have it restored, and to move it forward.
In fact, RPR never properly stepped out and has been responsible for this case [rom the
beginning. The proper Notice ol Substitution was ncver filed, therefore RPR was never
replaced and Cullen Dykman was appearing without authority. Therefore, there was a failurc
of properly appointed counsel to appear at court conferences going back as far as March 2009.
The failure of this casc to proceed timely and in accordance with this court’s directives lies at the
doorstep of RPR, as it does Cullen Dykman, and the client. IJowcver, more than any othcr RPR
is accountable as it acknowledges that “RPR has always been plaintift’s counscl of record”
(Resiman Affirmation 9 4). This conduct is more than an “inadvertent oversight” (1d § 5).

Gencrally, it is “undcsirable to punish plaintiffs for the failure of their counsel” (Carven
Associates v American Home Assurance Corp. 84 NY2d 927 [1994]). “But what is undesirable
is sometimes also necessary, and is often necessary, as it is here to hold parties responsible for
their lawyers failure . . .” (/d). The delay in this case duc to purported accidental failures of
counsel is approaching one year. Numcrous hours of the court have been taken up conlercncing

a matter with counsel which the court now finds out had no authority to cven be appearing.

Furthermore, the delays arc particularly prejudicial as one defendant, Hemmitt, 1s acting pro se.




Another defendant is currently stationed in Iraq and the court has concerns as to his ability to
respond to this action. Therefore, irregularitics and substantial [ailures by plaintiffs counsel such
as those that have occurred in this action cannot be easily overlooked.

Furthecrmore, the Court of Appcals has held “[i][ the credibility of court orders and the
integrity of the judicial system are to be maintained, a litigant cannot ignore court orders without
impugnity” (Kihl v Pfeffer 94 NY2d 118, 123 [1999]). “[C]lourt-ordered time frames arc not
options, they are requircments, to be taken seriously by the partics. Too many . . hours of the
courts, arc taken up with deadlincs that are simply ignored” (Miceli v State Farm Mutual
Automobile Insurance Company 3 NY3d 725, 726 [2004]).

The above cascs arc somewhat distinguishable in that they involve a failure by counsel to
comply with discovery orders of the court or time lines for filing summary judgment motions.
However, the underlying principles are the same and apply in the instant matter. Parties and
their lawyers are expected to conduct themselves responsibly and to meet obligations and
expectations of the court in order to allow a matter to properly procced. The idea that RPR never
properly had itself substituted as counsel, allowing counsel who had no authority to appcar for
over six months, is simply not acceptablc.,

Conclusion

Therefore, based on the forcgoing, the motion to restore this action to the calendar is




denicd and the complaint remains dismisscd.
The Clerk of Court is directed to enter judgment accordingly.
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