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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- _ _  __ 

Index Number : 603821/2007 

SLM CAPITAL 
vs. 
HEMMITT D5H, LLC 

I 
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MOTION DATE 

MOTION SEQ. NO.  

SEQUENCE NUMBER : 002 

RESTORE ACTION TO CALENDAR 

MOTION CAL. NO. 
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n this motion to/for 

PAPERS NUMBERED I Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 

I Answering Affidavits - Exhibits 

Replying Affidavits .- I 
Cross-Motion: Yes No 

Upon the foregoing papers, it is ordered that this motion 
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PI ai tit iffs, 

-against- 

HEMMITT DSFI, LLC; RUDOLPTT 1-TEMMJTT, SR.; 

EUGENE DARVIS HEMMITT; RANDLE 
MATTHEW HEMMITT; slid RONALD 
WAYNE HEMM m, 

RUDOLPH HEMMITT JR., DEBBIE J. HEMMITT; 

lndcx No. 603821/07 

Plaintiff SLM Capital Corp. (“SLM”) Iiioves pursuant to 22 NYCRR 5208.14(c) and 

CPLR g §  2005 A N D  501 S(a) for an order restoring this case to the calendar. 

Background 

This action was conmienccd to rccovcr amounts allegedly due under certain loan 

documents executed in July 2004 lor accounts receivable fiiiancing plaintiff provided the 

defendants. Defendant Hemmitt D5H, LLC (“D5H”) defaulted under the loan agrccnicnt. The 

individual dcfciidaiits each cxecutcd a guaranty which guarantccd DSH’s obligations. 

Most of  the defendants have never appeared in this action. Individual dcfcndant 

Rudolph Hciiiniitt Sr (“TIcnimitt”) did scrvc papcrs on thc plaintiff pro se and attempted to 

answer the complaint on bchalfofall of the defendants. Plaintiff, however, filed a inotioii for a 

default judgment arguing that Hemniitt, who is not an attorney, could not rcprcsent defendants 

other than hiinselfin this action. It further argued that if the court found I Jcniniitt’s papers 

suffciciit, then the court should award plaintiff suiiiimary judginciit. 
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In a dccision dated January 9, 2009, this court denicd thc motion for cither a default 

judgnicnt or lor sumniary judgment. First, thc court found that Hemmitt’s subinissioii was 

sulilcieiit to makc an appcaraiicc on behalf o l  himself. As to the other deEendants, the decision 

hcld that plaintiff did not submit an appropriatc affidavit in support of its niotion and that thc 

relevant agrecnicnts lackcd “important iiifoniiatioii, iiicludiiig the iiiterest rates oii advaiiccs from 

SLM to D5H, and the rates to bc applicd aftcr maturity of thc natc” (Dccision p 8). The inotioii 

was therelore denied and thc casc continued. 

At the tiine o l  the filing oPthe complaint and filing of the motion, SLM was rcprcscntcd 

by thc firm of Resiniaii, Peirez & Reisinan, LLP. (‘RPR’’). Shortly after this court issued its 

January 9, 2009 decision, RPR affirms it was advised that the firm of Cullen Dykman Rlcaklcy 

Platt, LLP (“Cullen Dyknian”) would bc taking ovcr the case. 

A series of conferences between the court and Cullen Dyluiiaii purportedly on bchalf of 

SLM were held. Thc first confcrcncc was hcld on March 10, 2009. Dcfcndants did not appcar-. 

Cullen Dyktnan indicatcd it coiisidcrcd filing a niotion to rcncw and/or reargue this court’s 

January 9, 2009 dccision. The iiiotioii was ncvcr f k d .  Anothcr confcrcncc was then schedulcd 

for May 19, 2009. Defendants again iailed to appear. Cullen Dykman, having still not dccided 

how to procecd, rcqucstcd a one month adjournmciit to dccidc whcthcr to discontinue the actioii 

or whether to go lorward with a iiiotioii to renew and reargue. The couit again adjourned the 

matter to Julie 23,2009. On June 23,2009, Cullen Dylunan appeared and requestcd yct anothcr 

adjournment. Counsel indicatcd that thc formcr attorncy (prcsumably, IWR) had not been 

willing to turn ovcr thc filc i i i  this niattcr. CulIcn Dykiiian was dircctcd to filc thc anticipated 

niotion to rcarguc/rcncw on or beforc July 14, 2009 and to file a iiiotioii to compcl against RPR 
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on or berol-e June 30, 2009. 

As o l  July 14,2009, ncither motion had becn filed. On July 2 I ,  2000, this court’s part 

clerk contactcd thc firm who was rcgistcrcd with thc court through thc filing of a notice of 

appearance as counsel for SLM. This turncd out to bc RPR. RPR was contacted and advised 

that an appcarancc on July 28,2009 was necessary. The next day, this court also contactcd 

Culleii Dyknian and they werc directed to appcar on July 28, 2009. 

On July 28, 2009, Cullen Dykiiian appcarcd and RPR did not. To cxplain thc failure to 

proceed in this action, thc firm argucd that RPR would not turn over tlic filc i n  this case and they 

could not rctricvc any rccords. Furthcnnore counsel stated that “ . . .we were supposcd to be 

substituted and 1 have bcen following up with thc firm that wc wcrc supposed to sign the 

substihition. Tlicy havcn’t done it. In fact, our rccords now rcvcal that wc have no business 

being in h i s  case and we want to give it back to the origiiial firm” (Tr. 7/28/09 4: 121 -23). 

Thereafter, this court dismisscd this action due to plaintiffs fdilure to proceed. (Tr. 7/28/09 5 :  6- 

7). 

Now, SLM, through RPR, has filed a motion to vacate the dismissal and to rcstorc thc 

action to thc calcndar. RPR affirms that SLM dcfinitively wants KPR to represent it. RPR 

affinns that, alter it thought Cullen Dylunaii took over representation, it always madc its filcs 

immediately Eivailablc to thc finn (Iicisnian Affirmation 11 3).  

Dyknian never entered thc case as plaintiffs counsel of record and RPR has always been 

plaintiffs counscl of rccord (Rejsmann Affinnation 7 4). 

I-Icmniitl lias subinilted opposition to this imotioii. 

RPR also recognizes that Culleii 
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Discuss i o 11 

Plaintiff relies upon 22 NYCRR 8 208.14[c] which reads 

Lalctions strickcn from the calendar may be restorcd 
to the calendar oiily upoil stipulation of all parties so 
ordcred by the court or by motion on notice to all 
othcr partics, madc within one year after the action 
is str-ickeii. 

This action was iiol stricken from tlic calcndar, but rather it was dismissed for failiir-c to 

coiiiply with tlic court’s ordcrs to proceed with the iiiattcr. Thcrcfore, this provision does not 

amly  - 
Plaintiff also inoves pursuaiit to CPLR $ 8  2005 and 5015(a) which allow the court to 

relieve a party from a judgment based upon an cxcusahle dehilli. Such excusable delaiilt may 

include law office failurc. 

“Thc undcrlying principle of excusing delays and defaults based oii law office failurc is 

that counscl’s isolatcd ncglcct should not deprive the party of his/her day in  court in the absciicc 

of prc-judicc to the opponent” (CPLR 200.5 Ckommcntat~i~s; citirzg Polluck v Eskandei- 19 1 AD2d 

1022, 1023 [4‘” Dcpt 19931; Jones vRSR Cory, 135 An2d 900, 201 [3 rd Dcpt 19871). Isolated 

rnistakcs due to law orfice laiailure may bc ovcrlooked, but serious pattcrns of neglect will not 

(see e.g. C h y  v Anrlzorzy, 156 AD2d 414, 417 [ 3rd Dept 19891). 

For over six months, several confcrcnccs were conducted whereby thc court gave 

numerous directives in an altenipt to liavc the case proceed. L)uriiig cacli conference, llic 

“supposcd” newly appointed counsel, Cullcn Dykman, indicated that it iiccdcd more time to 

decide whether to discontinue or wlicthcr to filc a I.eargunient/reiiewal motion. Presumably, this 

consideration was given in coiis~iltation with the plaintiff. 11 is now apparcnt that Culleii 
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Dyknian never had au thorily to appear before h i s  court and to make representations. 

1U’R claims to havc no knowlcdgc that it was never substituted. Cullen Dykniaii sccnis 

to support this bccausc it rcpcatcdly affirmcd that it rcprcsentcd to IWR it was appearing 011 

beliall o l  plainliff during thc firm’s attempts to retrieve the file from RPR. On scvcral occasions, 

Cullcn Dyluiian represented to the court that it could not procccd bccausc I i P R  would not 

cooperate. While this lack of knowledge by IU’R may be accurate, it is not excusablc. 

IWR, now seclcs to stcp “back into” the case, have it  restored, and to iiiovc it forward. 

In fact, RPR never properly stepped out and has bccn rcsponsiblc for- this case hoin the 

begiiming. The proper Notice o l  Substitution was ricvcr filed, thcrefore RPR was never 

replaced and Cullen Dyknian was appearing witliout authority. Thcrcforc, there was a Mur-c 

ofproperly appointed counsel to appear at court coiifcrcnccs going back as far as March 2009. 

l’hc failurc of this casc to procccd timely and in accordance with this court’s directives lies at thc 

doorstep of lWR, as it docs Cullen Dykiiian, and the client. JJowcvcr, niorc than any otlicr RPR 

is accountable as it acknowledges that “ R P R  has always been plaintiff’s counscl of record” 

(Rcsiman Affimiation 11 4). This conduct is more than an “inadvertent oversight” (Id 11 5 ) .  

Gcncrally, it is “undcsirablc to punish plaintiffs for the failure 01 their counscl” (Carvcrz 

Associate.P v Americatz Honzt. Asswarice Cnrp. 84 NY2d 927 [ 19941). “But what is undesirable 

is sometimes also necessary, and is orten necessary, as it is hcre to hold parties responsible for 

their lawyers failure. . .” (Id). 

counsel is approaching oiie year. Nuiiicrous hours of tlic court havc been taken up conlcrcncing 

a matter wilh counsel which the court now finds out had 110 authority to cvcn be appearing. 

Furthermore, the delays arc particularly prejudicial as oiie defendant, I-lcmrnitt, is acting pro se. 

The delay in this case duc to purportcd accidental failures of 
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Another defendant is currently stationed in Iraq and the court has concerns as to his ability to 

rcspoiid to this action. Therefore, irregularitics and substantial lailures by plaintiffs counsel such 

as those that havc occuired in this action cannot be easily overlooked. 

Furthcrniorc, the Court o f  Appcals has held “[ilrthe credibility of court ordcrs and thc 

integrity of the .judicial system are to be niaintaincd, a litigant cannot ignore court orders without 

inipugnity” (KiliZ v /!&fer 94 NY2d 118, 123 [1999]). “[C]ourt-ordercd timc frames arc not 

optjoiis, they are rcquircments, to be taken seriously by the partics. Too many . . .hours of thc 

courts, arc taken up with deadlincs that arc simply ignored” (Miceli v State Farin Mirtual 

A~rtornohiIe lii,vurunc.e Conrpaizy 3 NY3d 725, 726 [2004]). 

The above cascs arc soinewhat distinguishable i n  that they involvc a failurc by counsel to 

cornply with discovery orders of the court or tinic lincs for filing sunmary judgiiieiit motions. 

However, the undcrlying principles are the same and apply in the instant matter. Parties and 

thcir lawyers are expected to conduct theinselves responsibly and to meet obligations and 

expectatioris of the court in order to allow a matter to properly procccd. The idea that RPR ncver 

propcrly had itseli‘ substituted as counsel, allowing counscl who had no authority to appear for 

over six months, is simply not acccptablc. 

Conclusion 

Therel‘ore, based on tlic foregoing, the iiiotion to restore this action to the calendar is 
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denicd and the coinplaint remains disniisscd. 

l'hc Clcrk of Court is directed lo enter judgment accordingly. 

Datcd: Novcmber 19,2009 ENTER,; 
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