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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 7

In the Matter of the Application of

MICHAEL DeBLASTIO and THE CORRECTION
OFFTCERS" BENFVOLENT ASSOCIATION,

Petitioner,
Index No. 113654/03

For a judgment pursuant to Article 78
of the Civil Practice Law and Rules and Dacision and Order
a declaratory judgment action,

—against-

THE CITY OF NEW YORK and THE NEW YORK
CITY EMPLOYEES’ RETIREMENT SYSTEM,

Respondents.

Hon. Michael D. Stallman, J.:
‘ 1S

In this Article 78 proceeding, pelitioner Michaga?DeBlasio
moves, pursuant to CPLR 2221, for an order grantling rcargument of
certain portions of this court’s decision, daled April 13, 2009,
which directed respondents to recalculate DeBlasio’s pension,
retroactive to March 29, 2003, so as to include his 5" and 10" year
longevity carnings in the computation of his final averagc salary.

CPLR 2221(d) (2) provides that a molion for lecave Lo rearque
must “be based upon mallers of fact or law allegedly overlooked or

misapprehended by the court in determining the prior motion....

See Tounkara v Fernicola, 63 AD3d 648, 649 (lst Depl. 2009).

In the underlying decision, this court found that respondents
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erred in nolt including DeBlasio’s 5" and 10'" year longevily
earnings in (Lhe computation of his final average salary.
Respondents had cxcluded such earnings because DeBlasio’s 20 years
of credited service toward his pension were not cntirely as a
correction officer. DeBlasio now argues that the court crred by
failing to direct respondents to recalculale his pension
retroactively to TFebruary 1, 2002, which is the date on which
DeBlasio retired.

It 1s undisputed that, at the Lime the instanl motlion was
submitted, the Amcnded Petition requested that respondents
recalculate DeBlasio’s pension retroactive to March 29, 2003.
However, on August 7, 2008, this court granted, without opposition,
petitioner’s motion to amend the pelition to change that date to
February 1, 2002. Therefore, upon reargument, the court directs
respondents to recalculate DeBlasio’s pension retroactive to
February 1, 2002.

DeBlasio also argues that Lhe court crred by failing to award
him interest on his retroactive pension payments. This 1is
unpersuasive.

This court has previously held that a party is nol entitled to
intercst on rctroactive retirement benelits, abscnt an express or
implied contract which provides for such interest, or unless such

interest is mandated by statute. Lehrer v The City of New York,
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Sup Ct, NY County, June 3, 2003, Stallman, J., index Nof
118503/01, citing New York State Thruway Auth. v Hurd, 25 NY2d 150,
158 (1969); Ittleman v City of New York, 286 NY 150 (1941); Matter
of Brophy v Prudential Ins. Co. of Am., 246 Nhpp Div 871 (3d Dept),
affd, 271 NY 644 (1936); see Matter of Levanis v New York Cily
Employecs' Retirement Sys., 278 AD2d 327 (2d Dept 2000).

Here, it is undisputed that Article 14 of the Retirement and
Social Security Law, which.governs DeBlasio’s pension benefils,
does not provide for payment of interest in connection with an
award of retroactive pension benefits. Morecover, therec 18 no
allegation that an express or implied contract cxists between
respondents and either DeBlasio or the Correction Officers’
Benevolent Assocliation, which provides for such interest payments.

Furthermore, DeBlasio has not demonstrated that respondents
have wrongfully withheld the retroactive payments or delayed in
making such payments. See Matter of Tevanis v New York City
Fmployees' Retirement Sys., 278 AD2d 327, supra. Therefore, upon
reargument, the court adheres to its original decision, dated April
13, 2009, insofar as 1t declines to award inlterest on the
retroactive pension benefits.,

Accordingly, 1t is

ORDERED that petitioner’s motion for rcargument 1s granted;

and it is further
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ORDERED that respondents are directed to recalculate
petitioner’s pcnsion retroactive to February 1, 2002; and it 1is
further

ORDERED that the court otherwise adheres to its original
decision, dated April 13, 2009.

DATED: December f), 2009
New York, NY

ENTTR:




