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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
~. - I Index Number 1 13654/2003 

DEBLASIO, MICHAEL 

CITY OF NEW YORK 

SEQUENCE NUMBER 010 
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MOTION SEQ. NO. 

MOTION CAL. NO. .- 

i - - - -  .~ ~ ~- 
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Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits . __  

I PAPERS NUMBERED 

I /-z 
Answering Affidavits - Exhibits ~ ---- - I 3 
Replying Affidavits - .^_ _-I_ "~ -- . 

Cross-Motion: Yes No 

J. S. C. 
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P e t i t i o n e r ,  
l n d c x  N o .  1136!14/03 

F o r  a judyrne r i t .  p!ir:<i.iant t o  A r t i c l e  '78 
o f  t:he C i v i l  P r a c t i c e  Law and R u l e s  a n d  Decision and Order 
a d e c l  a r a t o r - y  judgment a c t i o n ,  

- ;3. g ;3. i n s  t- - 

'THE C1'1'Y OF N E W  YOKK a n d  THE NEW YORK 
C T T Y  EMPLOYEES' RETIREMENT SYSTEM, 

moves, p u r s u a n t  t o  CPLR 2 2 2 1 ,  for an o r d e r  yr:ariting rcargiirnent of  

certain portions of  t h i s   court.'^ dcci.si o n ,  daI.ed April 1 3 ,  2009, 

w h i  c;h di rectetl respnndents t o  r c c a l  C U I  a t e  D e B l a s i n '  s peris ion,  

retruactjve t.o March 29, 2 0 0 3 ,  s o  a s  t o  inc lude  hi:; 5'" a n d  10'"' yea r  

1onycv i t . y  c a r n i  nqs i n  t he  c o m p u t a t i o n  of hj.5 f i rial average .salary. 

CFLR 2 2 2 1  ( d )  ( 2 )  p r o v i d e s  t . h a t  i3. m o t i o n  for  lcave t.o rearque 

rriust "be b a s e d  upon Trial. t.ers of  f a c t  o r  1 aw a 1 1 . e y e d l y  c11vc:rl o ( . )ked  or 

mi.sapprehendec1  b y  t.hc ( :ou r t  i n  determinj ng t . h e  p x i o r  mot ior i  - . . . " 

Set? Toni-1h-37-a v F e r i J . i c o l a ,  63 AD3d 6 4 8 ,  643 (-1st. Depi 2013?)) . 

I n  the u n d e r l y i n g  d c c i s j  o n ,  t . t i  i s (-:our t. found  that. respo1ident.s 
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e r r ' e d  i r i  r i o t :  i r i c 1  i id ing  D e B l a s i o '  s St" arid 1 0'" y e a r  longevi .  t.y 

e a rn ings  .ill [.he c o m p u t a t i o n  of  h i s  f irial a v e r a g e  salary. 

R e s p o n d e n t s  had c x c l u d e d  suc:h e a r n i n g s  h e c a u s e  L k R 1  a s i o '  s 20 y e a ~ s  

of c r e d i L e c i  s e r v i c e  t o w a r d  his pensi  on were riot. cr1t.i r e l y  as ~3 

c o r r e c t - i o n  o f f i c e r  . D e B l a s l i o  now argue:; that t.he c o u r t  crred b y  

f a i l i r i y  t.c direct r e s p o n d e n t s  t.o r c c a l  ( :u laLe h i s  p e n s i o n  

r e t r n a c t - i v e l y  t.o February 1, 2 0 0 2 ,  which  i s  the d a t e  o n  which 

LIeBlasio r e t - i r e d  ~ 

I t  i s  u n d i s p u t e d  t -ha t . ,  a t  t h e  [Lime t h c  i .nst .ariL mot.iori was 

s u b m i t t e d ,  t h c  Amended P e t i t i o n  r e q u e s t c d  t-hat. r e s p o n d e n t s  

recalculate D e B l a s i o '  s pension r e t r o a c t i v e  tc March 2 9 ,  2003 - 

However, on Augus t  7 ,  2 0 0 8 ,  k h i  s court .  granted, w i t h o u t .  c1pposit.i on, 

p e t i t i o n e r ' s  m o t i o n  t o  amend t h e  p e L i L i o n  t o  c h a n g e  that da t - e  t.o 

F e b r u a r y  1, 2 0 0 2 .  T h e r e f o r e ,  upon r e a r g u m e n t ,  t h e  court- d i r c c t . s  

r e s p o n d e n t s  t.o i-ecr-llculate D e B l a s i o '  s p e n s i o n  r e t r o a c t  i v e  t o  

F e b r u a r y  1 ,  2 0 0 2 .  

I)eHla.sio also argues khat Lhe c o u r t  c r r c d  hy f a i l i r i q  t o  award 

h i m  i n t e r e s t  (:in h i s  reti:-oai:ti v e  pension p3ynierit:;. T h i s  i s  

u n p e r s i . i a s j  v e .  

This co i i r t  h a s  p rev ious ly  h e l d  t h a t  a p a r t y  i s  rioL e n t i t l e d  tc 

i n t c r c s t  on r e t r o a c t i v e  ret_ i r ' e rner i t  her . ief i ts ,  a b s c n t  cdri expres:;  o r  

i m p l i e d  c ( 3 n t r a c t  which p r n v i  d e s  f o r -  :<li(:Ii i n te res t . ,  07- iiriless such 

i n t e r e s t  i s  mandated b y  s t a t u t c : .  T,ehr-e.r, v The C i t y  of N e w  Y o r - k ,  
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Sup Ct., N Y  Couril:.y, J u n e  3 ,  2 0 0 3 ,  S t . a l l m a n ,  J .  , i n d e x  No. 

118503/01, c i t i n g  N e w  Y o r k  S t a t e  Th .r 'uway  A u t h .  v H u r d ,  25 NY2d 150, 

1.58 (1969); itLfeiiii3n v C i t y  of Nt?w Y o r k ,  286 NY 150 (1941); M a t . t e r  

of B~:Ophy  v P r i i d e r i t . i n l  Tns. Co. of Am. , 246 A p p  Div 871 ( 3 d  llcpt) , 

affc3, 271 NY 6 4 4  (1936) ; stx Matter of Leviinis v N e w  Yor-k C i t y  

Employees' R c t i r c n i c n t  Sys .  , 2 7 8  AD2d 32'7 (2d k p t .  2 0 0 0 )  . 

Herc, i t  i.5 u n d i s p u t e d  Lhat A r t i c l e  1 4  o f  t h e  Rct . i rernent  and 

S o c i a l  2 e c u r i t . y  L a w ,  w h i . c h  goverrls D e B l a s i o '  s p e n s i o n  b c n e f i  L s ,  

d o e s  n o t  p r o v i d e  for payment of i n t e r e s t  i n  cor i r iec t ion  with an  

award (-1L r eLroac1 : ive  p e n s i o n  b e n e f i t s .  Moreover ,  t h e r e  i.5 no 

a l l e g a t i o n  , t h a t .  a n  express or i m p l i e d  c o n t r a c t  c x i  s t s  be tween 

r e s p o n d e n t s  a n d  e i t h e r  DeBlasio o r  t h e  C o r r e c t i o n  O T f i c c r s '  

B e n e v o l e n t  A s s o c i a t - i o n ,  w h i c h  provide:; f o r  such i n t e r e s t  paymen t s .  

F u r t h e r m o r e ,  D e B l  a s i  o has riot d e m o n s t r a t - e d  thd t .  r e s p o n d e n t - s  

h a v e  w r o n q f u l l y  w i t h h e l d  t h e  r e t r o a c t - i  ve payn1ent.s or delayed i 1-1 

makinq such p a y m e n t s .  See Matter- of T,evanis. v N e w  Y o ~ k  Ci ty  

Employees' Rei?i.r-ernerit Sys. , 278 A D ? d  3 2 7 ,  s u p r a .  T h e r e f o r e ,  ~ipori  

r e a r g u m e n t  , t h e  c o u r t  a d h e r e s  t.o i t s  o r i q i n a l  d e c i s i o n ,  d a t e d  A p r i l  

-13, 2 0 0 9 ,  i r i so f - a r  a s  it. dec l ine : ;  t o  award  ir-il-erest or) t h e  

r e t r o a c t i v e  pension h e n e f  i t - s .  

Acc:ord j  n g l  y ,  i . t  i s  

ORDERE 13 t: ha t pe 1. it. i o n  F-3 r :i mc t. i o n  f o r  rc a ry i.irne111 ii i s  (3 r.L-1 r i  1. ed ; 

and i t  i s  fur t .her  
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ORDERED tha t -  r e s p o n d e r i l - s  are d i  r-ected t.o r e c a l c u l a t e  

p e t i t i o n e r ' s  p c n s i  o n  r e t r o a c t i - v e  tto F e b r u a r y  1, 2007; a n d  it is 

f u I- t. 1-1 e? r 

ORDEREL) t . h a t  t.tie cour t .  c > t . h e r w i s e  adheres t o  i t s  o r i q i  r ial  

New Y o r k ,  NY 

ENTER: 

J .  S . C: . 
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