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: 1poti t i l e  tiillowing papers numbered I to 20 
) ! ’  l L ~ t -  t o  \ ; I I O W  (’ause and supporting papers I - 1 1 ; Notice of Cross Motion and supporting papers--; Answering Affidavits 

j * i : l  .tipportiii;; papers 12-18 ; Replying Affidavits and supporting papers 19-20 ; Other-; ( w w  
“f- ) it is, 

read on this niotion for summary iudnment Notice of Motion/ 

ORDERED that this motion (002) by the defendants, Eric S. Doran and Kristj W. Doran, pursuant 
’ .  I 1’1 I< :L’ I2  for summary judgment dismissing the complaint is granted to the exteint that the third and 
i I b : i t  t h  a u b r . $  of xt ion for libel and libel per se as dismissed as a matter of law with prejudice, and the first 
mLi ,e.-ontl caust’s of action are dismissed with leave to replead, only as to the claims for slander and 
> I ‘ I !  Jc! pel \e prcinised upon the statement that the plaintiff has four lawsuits for malpractice pending 
i l , i i i i i t  her. v, ithin thirty days of the date of this order. 

I 112 dc~l>iidants seek an order granting summary judgment dismissing the complaint on the basis that 
le:,ill> del;.< tive and fails to comport with the heightened pleading requirements set forth in CPLR 

/>( ‘ I  1. tlw thircl and fourth causes of action for libel and libel per se must be dismissed in that the alleged 
, r , i i  .men( Loiistiiutes opinion and rhetorical hyperbole and is not actionable. 

I t  I C  ~lainied that the defendants’ pet dog “Minnie” was a patient at Floyd Harbor Animal Hospital 

~i!\ taim:d a t racture and required wiring. On or about June 5 ,  2006, the dog was ,suffering from a cough 
I\ i \  tic-itccl Ibr  one month by Floyd Harbor without success. The dog was therefore brought to another 

iiLi o i i  oi .ihoul March 2006 had two teeth removed. During the surgical procedure, lit is alleged, the dog’s 
i I 

L~~ gmi-ui irii I ~ n d  was diagnosed with a collapsed trachea and vaginal prolapse, allegedly due to the cough. 
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'I iwii &c dctendaiits sought a refund of the monies paid to Floyd Harbor for the treatment of their dog, the 
. ; m c  i x  as refiised so the defendants picketed outside the animal hospital. On or about 4ugust 1, 2006, the 
1I:iintiff tiled an Order to Show Cause seeking to restrain the defendants from engaging in further picketing, 
I i i d  j7\ biipulation between the parties, the Dorans agreed to refrain from any and all piicketing and/or 
v o ~ e  \tirig. and utilizing statements denoting a defamatory interpretation against Floyd Harbor Animal 

t ic>\p~tal  m d  Dr Barbara Etzel. and the petition was withdrawn. 

i Iic cmiplaint sets forth in the preliminary statement that the action is premised upon slander, 
.iancier pci .;e. libel and libel per se which occurred in the County of Suffolk. It is claimed that the 
ii'renilants, on or about July 17, 2006, held two signs stating, "Danger to your Pets," printed over a picture 
li J kkuil and crossbones and spoke to clients of the veterinary hospital about Millie's treatment by the 

13iilini iff and that I)r. Etzel was a terrible veterinarian who misdiagnosed their pet's condition; that Dr. Etzel 
' ~ J L  j greedy veterinarian who is only after their money; that she caused the dog to sustain a collapsed 
1 rac hca )n or about March 5 ,  2006 during a procedure for dental work; that Dr. Etzel charged them $700.00 
$ 0 1  ineffectivc treatment; that Dr. Etzel was unable to diagnose a uterine prolapse directly caused by the 
; o ~ i ~ I i :  and that Dr . Etzel has about four pending lawsuits for malpractice. It is also set forth in the 
omplaint that the defendants told stories of Millie's treatment to numerous clients of the hospital as well as 

' car<  passing by'' for the purpose of explaining their version of the events that occurred. The plaintiff 
erlc i n  the complaint that she called the police to file a complaint and to prevent the protesting, but the 

imlict: ouly relocated the defendants across the street opposite the hospital. The complaint further alleges 
that the mimal hospital was vandalized with eggs on July 21, 2006, and that it must have been the 
Jelcndants o r  someone they knew who did it. 

( 'PIA 301 5(a) requires that the particular words complained of be set forth in a complaint alleging 
tciatiiation. Ilefamation is the injury to one's reputation, either by written expression ((libel) or oral 

;\prei;sioii (siander). The application of the particular words complained of shall be set forth in the 
. t>mplaint but their application to the plaintiff may be stated generally. Judicial interpretation of this 
cction requires that the defamatory words be set forth in haec verba, Conley v Gravitt et al, 133 AD2d 966 
;"' 1,ept 19871 7 he general rule is that libel or slander is not actionable unless the plaintiff suffers special 

.lLiniiige~. i e those contemplating the loss of something having economic or pecuniary value, Wadsworth v 
i3eauJct et a1 267 AD2d 727 [31d Dept 19991. Publication is a term of art, signifying communication of the 
Jcfiimator\ statement to a third party. Moreover, a communication to an agent of the person defamed is 
L*onciciered a publication to a third party. 

1 1  I \  the court's responsibility in the first instance to determine whether a publication is susceptible 
( 1  1 1 1 ~ '  def'amatol-y meaning ascribed to it. A court should neither strain to place a particular construction on 

~ l ic  Imguage complained of, nor should the court strain to interpret the words in their mildest and most 
1nof'tt.nsive sense. to hold them non-libelous. Competing with an individual's right to protect one's own 
rc.putation is i.he constitutionally guaranteed right to free speech. One of the staples of a free society is that 
i>c<)p'c should be able to speak freely. Consequently, statements that merely express opinion are not 
tciioiiable 3s defamation, no matter how offensive, vituperative or unreasonable they may be. Moreover, in 
11r context or-' statements pertaining to issues of consumer advocacy, courts have been loathe to stifle 
\oiiiconi"s criticism of goods or services. The courts have recognized that personal opinion about goods 
ti111 w n  ices are a matter of legitimate public concern and protected speech, see, Perm 'Warranty 

c orpmition v DiCiiovanni et al, supra. 
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111 ciwiding whether the challenged language constitutes statements of fact or opinion. the court’s 
, i; , to determine whether the reasonable reader would have believed that the statements were conveying 
.IC:\ tbout t t x  plaintiff. The analysis requires the court to look at the content of the whole communication, 
i k  :OIIC ,mi :ipparcnt purpose, in order to determine whether a reasonable person would view them as 
\,prc\sitig or iniplying facts. The New York Court of Appeals has held that the following factors should be 
oii~i~.!eied in  distinguishing fact from opinion: (1)whether the language used has a precise meaning or 
\ hetile1 11 is indefinite or ambiguous, (2) whether the statement is capable of objectively being true or false, 
l i d  t )  the tu11 context ofthe entire communication or the broader social context surrounding the 
()iniiiuriicdtion Moreover, the Court of Appeals makes a distinction between a statement of opinion that 
t i i p l i s  .i thctual b‘isis that is not disclosed to the reader and an opinion that is accompanied by a recitation 

J j c t s  <,)n \+liich i t  is based. The former is actionable, the later is not, see, Penn Warranty Corporation v 
i)l(;iovaiini et ai, supra. 

Whcther particular words are defamatory presents a legal question to be resolved by the court in the 
Iir\ t  instance. w e w e l l  v NYP Holdings, Inc. 1 Misc3d 847 [Supreme Court of New York, New York 

o u n p  7003 J In determining whether a reasonable listener would have viewed defendant’s 
immunication as an expression of opinion or a statement of fact that would support a defamation claim, it 
5 nec essary to consider the content of the whole communication, its tone and apparent purpose, Cook v 

R k ,  280 AD2d 897 [ 1 ’* Dept 2001 1. In all defamation cases, the threshold issue which must be 
.te~eriuined, as a matter of law, is whether the complained of statements constitute fact or opinion, Parks v 
5reinhrenner. 1 15 4D2d 395 [lst  Dept 19851. If they fall within the ambit of “pure opinion” then even if 
i‘alse and libelous. and no matter how pejorative or pernicious they may be, such statements are safeguarded 
tiid ma> not serve as a basis for an action in defamation, Parks v Steinbrenner, supra. 14 statement falls 
\I i t l i r i i  tlie ambit of“pure opinion” so as not to give rise to a defamation claim, if it is a statement of 
y n i m .  and i f  it i \  accompanied by recitation of facts upon which it is based or does not imply that it is 

txisec- on any undisclosed facts, Parks v Steinbrenner, supra. So long as opinion is accompanied by 
recitation of facts upon which it is based, it is deemed “pure opinion and is afforded complete immunity, 

C’II thc~ugh facts do not support opinion, Parks v Steinbrenner, supra). 

I he lam governing defamation actions involving communications purporting to convey opinion has 
WII cuplorcd in a quartet of recent Court of Appeals decisions. As set forth in Brian v Richardson, 85 
YJ’31 808 I 19951. “the essence of the tort libel is the publication of a statement about an individual that is 
noth lalse and defamatory. Since falsity is a sine qua non of a libel claim and since only assertions of fact 
11 c‘ c:ipable o f  being proven false, we have consistently held that a libel action cannot be maintained unless 

1 I I \  premised on published assertions of fact.” Non-actionable “pure opinion” is a statement of opinion 
i ~ -c ‘o t  iipanied by recitation of facts upon which it is based, or, if not accompanied by such factual recitation, 
mteiiient that does not imply it is based upon undisclosed facts, Steinhilber v AIphonsl; 68 N.Y.2d 283 
1 i 0801). I t  is a settled rule that expressions of an opinion, “false or not, libelous or not, are constitutionally 
iirotci‘ted and nla) not be the subject of private damage actions,” Steinhilber v AlphonsG supra. 

In Stcinhilber, the Court referred to Judge Starr’s plurality opinion in Ollman v Evans, 750 F.2d 
c I 7 ( 1 .  { C J P  u/,w Wcler v Sheresky, 1989 NY Misc Lexis 906 [Supreme Court New York. New York County 

i 38c) I )  which set forth a four factor analysis and which rejected any “mechanistic rule” based on the 
>t‘iiiantic: nature 01 the assertion in favor of a determination on “totality of the circumstances.” In 
ilistinguishing between fact and opinion, the four factors are: (1) an assessment of whether the specific 
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,ingii,tgt* in I \ ILIC has a precise meaning which is readily understood or whether it is indefinite and 
i i i i h i i ~ i i ~ ~ i ~ .  i 2 )  d determination of whether the statement is capable of being objectively characterized as 
\ic oi f-hlse. -3 811 examination of the full context of the communication in which the statement appears; 

1i1d -I ) ‘i consideration of the broader social context or setting surrounding the communication including 
1,’ c>\istcnce 01 any applicable customs or conventions which might “signal to readers or listeners that what 

i7c.rng rca3 or  he,ud is likely to be opinion, not fact,” Steinhilber v Ahhonse, supra, citing from Ollaman 
--- L \ __  aiis, - supra) I hose factors are applied in the instant action as follows: 

t assessment of whether the specific language in issue has a precise meaning which is readily 
I I C ~ C I  srood oi mrhether it is indefinite and ambiguous. It is determined that the specific spoken language 

d hy the defendants relative to the claims for slander and slander per se was not indefinite and 
mbiyruous as the words claimed to be said by the defendants: that Dr. Etzel was a terrible veterinarian who 
~ i d i a g n o s e d  theii pet’s condition; that Dr. Etzel was a greedy veterinarian who is only after the 
Lielendants‘ inone: ; that Dr. Etzel caused a collapsed trachea during the dental work she performed on or 
)bout March 5. 2006, which was terminal if not treated; that she charged the defendant:; $700.00 for 
lreLitments that proved ineffective; that Dr. Etzel was unable to diagnose a uterine prolapse directly caused 
1-n (hi: cough: and that Dr. Etzel had about four lawsuits pending against her for malpractice all have a 
! - I ~ ~ ‘ c I w  meaning uhich can be readily understood. Relative to the claim for libel and libel per se, the 
:Lrittc.ii lvords werc “Danger to your Pets” printed over a picture of a skull and crossbones also has a precise 
mcaning capable of being understood. 

i 3 ) ,4 determination of whether the statements are capable of being objectively characterized as true 
11 t d s e  I t  is determined that the above-mentioned oral and written statements are capable of being 

~)lyeciivclj characterized as true or false as the complaint sets forth that the statements were published to 
)ilier\ and the basis for the statements were set forth, with the exception concerning the statement that the 

: ~ l a i n i  if1 has four hwsuits for malpractice pending against her. 

( ’> 4 1 1  examination of the full context of the communication in which the statements appear. It is 
tcrcr iiined that the examination of the full context of the communications in which the statements appear is 

I l u t  t I C  opinion set forth supported by a clear recitation of the facts upon which the defendants based their 
,ninion that I l r  F,:zel was a terrible veterinarian who misdiagnosed their pet’s conditian; that Dr. Etzel was 
1 grecd~ veterinarian who is only after the defendants’ money; that Dr. Etzel caused a collapsed trachea 
Liw-tng the dental rvork she performed on or about March 5 ,  2006, which was terminal if not treated; that 
*,hi: c-harged the dcfendants $700.00 for treatments that proved ineffective; that Dr. Etzel was unable to 
Jiagriosc a uterine prolapse directly caused by the cough; and that the hospital was a “Danger to your Pets” 
A 1111 the warning of a skull and crossbones. However, the facts upon which the statement that the plaintiff 

toui malpractice lawsuits pending has not been set forth in the language claimed to be defamatory and 
mpi le5 inore facts not disclosed thus rendering the statement actionable. 

I 4) consideration of the broader social context or setting surrounding the communication 
r i L i i i d t t i g  the exislence of any applicable customs or conventions which might signal to readers or listeners 
i1,ir what IS k i n g  read or heard is likely to be opinion, not fact. Here, the broader social context 
irrounding the communications is that the defendants’ dog was a patient at the animal hospital for a period 

b t  iiii )nths for tarious problems which they claim were either caused, undiagnosed, or improperly treated by 
)I t t ~ c l  I’lie totality of the circumstances strongly suggests to even the most tolerani of individuals that 
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ii' <IC ~eiidant~, \vere upset with the care and treatment rendered to their pet, expressed their dissatisfaction 
til 1 iie xime attei taking the dog to another veterinarian. The defendants expressed the opinion and 

11 \i lh\,eci thc ]'acts JS set forth in the complaint that they had been charged for the care a.nd treatment which 
p i a  laiined caused injury to their pet, including the alleged failure to diagnose the conditions of a 
~ c r r i r e d  la\\. damdged trachea, and the alleged failure to diagnose the claimed uterine prolapse, giving rise 

1 1 ilic ha51s 01 the statement "Danger to your Pets" printed over a picture of a skull and crossbones. This 
10 the reader that the words are the opinion of the defendants. 

Haseil upon the foregoing, it is determined that, except for the statement that Dr. Etzel had about 
c \ ~ i !  I ~ ~ v ~ u i t s  pending against her for malpractice, the remainder of the statements set forth in the complaint 

1'- thc basis for defamation are deemed to be nonactionable pure opinion, The statement about Dr. Etzel 
i i t \  1112 f{)ur lausuits pending against her for malpractice is deemed actionable. 

t lie first cause of action is premised upon a claim of slander. Slander is the uttering of defamatory 
ii .1 n hich tend IO injure another in his reputation, office, trade, etc., Liffman v Broolke et al, 59 AD2d 

h S T  I I " Ilept 19771. An indispensable element for slander is the communication of the defamation to at 
t \mc person other than the person defamed. Whether particular language tends to defame a person 

.icnciids. at least, in part, upon the temper of the times and the current of public opinion, Romer v Portnick 
21 - di. 78 Misc2d 304 [Civil Court of the City or New York, Trial Term, New York County 19741. Slander 

.I \poLen defamation. The allegations of a slander defamation complaint are insufficient where they fail 
o set forth the exact words of defamation claimed to have been used by the defendant, , Locke v Gibbons, 
i 5-1- M i x  875' [Supreme Court of New York, Special Term, New York County 19371. Because words are 
. iL>t actionable per se, it is necessary for a plaintiff in a slander action, in order to maintain the action, to 
d e g c  i n  the complaint that he suffered some special damage from the use of the words, in question, and 
'io\% he suffered damage, Casale v Calderone, 49 Misc 555 [Supreme Court of New York, Appellate Term 
1000 j lhere must be some limit to liability for words not actionable per se, both as to the words and the 
! \ l i d  ot damagcs; m d  a clear and wise one has been fixed by the law. The words must be defamatory in 
Iieii naiure m d  must in fact disparage the character; and this disparagement must be evidenced by some 

m i t i \  e loss arising therefrom directly and legitimately as a fair and natural result. Expenses incurred in 
Icfeiiding suits constitute ground for special damage; injury to reputation does not constitute special 
.imiiige and the plaintiff in a slander action cannot recover therefor, see, Casale v Calderone, supra. The 
Janiage to one's business by a falling off or loss of credit is not special damage, but general damage, and 
hpecial &images must be pleaded specifically, Hume v Kusche, 42 Misc 414 [Supreme Court of New York, 
j t i'il Tcrin. Westchester County 19041. 

t lere. thc actionable words claimed to be slanderous are that Dr. Etzel had about four lawsuits 
pcwding against her for malpractice. The plaintiff claims as special damages attorney fees, the loss of 
L LII  r k . i i t .  ne\! andit )r prospective clients, disturbing the clientele, and/or disturbing the day to day activities 
1 ) j  rhc hospital q'hile attorneys fees may be claimed as special damages, the remainder of the damages 
p1c;lllcci are cleemcd to be only general damages as the alleged losses have not been set forth specifically. 

I hrl !os5 of' a particular customer is a special damage and cannot be proved unless specifically pleaded. 
i Icri the plaintiff has not pleaded the same. A general falling off or decrease in business comes under the 
t i c ~ d i n ~ ~  otgeneral damage, and general damages cannot be recovered for words not libelous per se or 
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I lit. second cause of action is premised upon a claim of slander per se. “Words which directly tend 
iijiire o r  prcjudice the reputation of the plaintiff in the way of any office held by him, or in the way of 

I .  wful profession or trade carried on by him, are actionable without proof of special damage. In such 
JV\  the plaintiff must allege in his statement ofclaim, and prove at the trial, the he held the office, or 
i i ~ l  i d  o n  the profession or trade, at the time when the words complained of were published. He must also 
gllcgi m d  prove that the words were spoken in reference to his character or conduct in such office, 
;~ ro le~s ion  o r  trade ‘There must be some reference, direct or indirect, in the words or in the circumstances 
lrtcriciiny their utterance, which connects the slander with such office, profession or trade. If the words 

1 ~ i z i ~ l v  imputl: to the plaintiff some misconduct unconnected with his office, profession or trade, they are 
‘io1 xticinablc without proof of special damage; it is not sufficient that they are calculated to injure him 
Chcrein. see,z;hakun v Sadinoff, 272 AD2d 721 [lst Dept 19471. Words impute slander per se if they 
l mpu i  c: 1 ) the commission of a crime, (2) a loathsome disease, (3) unchaste behavior in a woman, or (4) 
~xmitisexual behakior, or if they ( 5 )  affect plaintiff in his trade, occupation or professioin, Kinder, et a1 v 
-___ ntertiatjopnal house of Pancakes, Inc., et al, 8 Misc3d 836 [Civil Court of the City of New York, Queens 

i ’ouni! 3005 1: fivitera et a1 v Town of Phelps, et al, 79 AD2d 1 [4th Dept 19811. If words are such that 
I ? c  iLiw will permit a presumption of general damage to reputation or to business therefrom, then they are 

~i’nclc IUS or slanderous per se, Hume v Kusche, supra. Here, the words set forth in the secund cause of 
i c t icm.  that Dr. Etzel had about four lawsuits pending against her for malpractice, form a basis for slander 
1)cr w and t h y  plaintiff was not required to plead special damages if the words are slanderous per se, as the 
i C i \ i  presumes damage to reputation and business, Steward et a1 v Work-Wide Automobiles Corp. et all 20 
“I i sc  2d 1 88 [Supreme Court of New York, Special Term, Queens County 19591. 

lie third cause of action is premised upon a claim of libel. The elements of libel are: (1) a false and 
.ic‘~,iii~;ltcir\i statement of fact, (2) regarding the plaintiff, (3) which are published to a thlird party and which 
l 4 i rcsult i n  injury to plaintiff, see, Penn Warranty Corporation v DiGiovanni et al, 10 lMisc3d 998 
‘.upimic Court of’New York, New York County 20051. Libel is always considered as written, Locke v 
i ribbons. supra I he mere falsity o f a  libel does not give the right to exemplary damages. In order to 
w n i r t  21 .lury to assess such damages they must find as a matter of fact that malice existed either through 

, x i  \anal i l l  will 0 1  wanton or reckless conduct in the publication, or that the words themselves were of such 
i L hmcter  a; to impute a degree of wrongdoing which called for, Amow v Vreeland, 125 AD2d 850 [lst 
kp!  1908 In reviewing the complaint, it is determined that the complaint sets forth fhat Doran and his 

it i I C  were Iiolding two signs stating “Danger to your Pets” printed over a picture of a skull and crossbones, 
liu\ tstablisliing 21 written statement which this court has determined as a matter of law is nonactionable 
’p I l l  I on 

Iccordingly, summary judgment is granted as a matter of law dismissing the third cause of action 
;Iri.miscd upon libel. 
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! w toiirth I:ause of action is premised upon a claim of libel per se. Certain statements are 
~i:\~~icrccI libelous per se. They are limited to four categories of statements that (1) charge plaintiff with a 

11, crirnc. ( 2 )  tend to injure plaintiff in its business, trade or profession, (3) plaintiff‘ has some 
V ~ I C  i t i sz~w.  or (4) impute unchastity. Where statements are libelous per se, the law presumes that 

~ i i i i ~ ~ c c ~  \vi11 result and they need not be separately proved, Perm Warranty Cornoration v DiGiovanni et 
$ 1  ~ u i x t  )\\ \fith m y  claim for defamation, libel per se is defeated by a showing that the published 
~ ~ i ~ c ! w i i t s  art substantially true. They are also subject to a defense that the material, when read in context, 
t > u i t i  he p e ~ e i v e d  by a reasonable person to be nothing more than a matter of personal opinion, Perm 

trr intl  (‘orporation v DiGiovanni et al, supra. Here, the words upon which libel per se are based are 
1 >,ingcr to your Pcts” printed over a picture of a skull and crossbones, have been determined to be 
o i i c i i  tionable opinion. 

i\ccordingly, summary judgment is granted as a matter of law dismissing the fourth cause of action 
* w i n i c e d  upon libd per se. 

in  thar ttic causes of action for libel and libel per se have been dismissed as a matter of law on the 
U \ I -  tif‘nonactionable opinion, this court now turns to the remainder of the application for summary 
itcignierit concerning the remaining two causes of action for slander and slander per se relative to the 
cn~a~n ing  statement that the plaintiff has four lawsuits pending against her for malpractice. The plaintiff 
la:> pleaded special damages in the nature of attorney’s fees which support a claim of slander. A general 

‘ail ing c.Ff or  decrease in business comes under the heading of general damage, and general damages cannot 
rcco\pered for v ords not slanderous per se. 

1 lerc Ihe defendants claim that the plaintiff has not properly pleaded causes of a.ction pursuant to 
t ’ I  It 3!) 16 as the complaint does not set forth with specificity the time, manner and persons to whom the 

icf ai-latory publication was made that the plaintiff has four malpractice suits pending algainst her. In that 
u l ~ t .  p i c a h g  must set forth the time, manner and persons to whom the publication was made, see, CPLR 
: { I  I O .  Wadswiorth v Beaudet, 267 AD2d 727 [3rd Dept 19991, it is determined that the first and second 
.’,iiisc’s of-action for slander and slander per se do not comport with the pleading requirements. 

Jccordingly, the first and second causes of action for slander and slander per se premised upon the 
~i,riement that the plaintiff has four lawsuits for malpractice pending against her are dismissed without 
ircldicc with leave to replead within thirty days of the date of this order, if the plaintiff is so advised. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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